
[image: image1.png]MALONE HOUSE

GROUP

Finding a way forward on Legacy
in Northern Ireland

Convenor
Jeffrey Dudgeon MBE

Human rights activist, historian
and former Belfast City Councillor

Panel of Experts
Dr Arthur Aughey

Emeritus Professor of Politics

Neil Faris
Solicitor

Baroness Hoey of Lylehill & Rathlin

Unattached Peer and former MP

Dr William Matchett
Author and former Senior Researcher

Dr Cillian McGrattan
Lecturer in Politics

Dr Austen Morgan
Barrister at Law

Dr William Beattie Smith
Political Historian




THE RULING OF THE UK SUPREME COURT OF 15 DECEMBER 2021
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1. Introduction

Over seven years ago, most of Northern Ireland’s main political parties, along with the two governments, set out, in the Stormont House Agreement (‘SHA’) of 23 December 2014, proposals to deal with the contested problem of how to deal with the legacy of the decades of Northern Ireland’s sectarian terrorism and violence
. But since then it has not been possible to reach cross-community consensus on how to implement SHA’s legacy proposals. 
During this seven-year period, legacy has been much litigated in Northern Ireland’s courts. But on 15 December 2021 the Supreme Court of the United Kingdom issued, as its highest court, a definitive judgment on some of the most important parts of the legacy problem.
. Essentially, the judgment establishes the primacy of the role of the Police Service of Northern Ireland (‘PSNI’) in regard to legacy investigations and decisions as to whether cases for prosecution should be presented to the Public Prosecution Service.

The purpose of this Note is to set out the ruling of the Supreme Court and to apply it. 
2. The Ruling

The legal test is very clearly set out by the Supreme Court
 as follows:

“In performing their general duty, embodied in section 32(1)(d) of the [Police (Northern Ireland) Act 2000], to bring offenders to justice, officers of the PSNI – like all police officers in the United Kingdom – have a very broad discretion. It is for them – and not for any other public official or private individual – to judge whether an allegation that an offence has or may have been committed warrants investigation, if so what investigative steps to take, whether to continue or discontinue an investigation at any stage and whether sufficient evidence has been obtained to charge a suspect or refer a case to a prosecutor to consider whether a person should be charged with a criminal offence. In making such decisions, the police officers concerned are entitled to take into account a wide variety of factors and it is they – and not the courts – who have the constitutional responsibility and the practical competence to evaluate and decide what weight to give to those factors.”
3. The primacy of policing by PSNI in legacy investigations

SHA’s central proposal for the criminal justice element of legacy was the formation of an Historical Investigations Unit (‘HIU’) to take over the PSNI’s legacy investigation functions. But this ruling by the Supreme Court recognises the following factors:

· It is the PSNI and not any other body or individual who has the investigative function;

· In carrying out its investigative function the PSNI has a very broad discretion, as set out by the Supreme Court;
· It is not for the courts or for any other public official or private individual to intervene;
· It is the PSNI which has the constitutional responsibility and the practical competence to evaluate and decide what weight to give to the various factors in each case.

4. Abandonment of the Stormont House Agreement

We have already set out elsewhere the serious defects of the SHA proposals, imperilling the proper administration of criminal justice, in particular:

· That it is undesirable to establish a second separate or parallel police force in Northern Ireland on the basis that the PSNI is the police service for everyone in Northern Ireland;

· The Supreme Court now very clearly sets out how the PSNI can properly carry out its policing investigatory functions in regard to legacy as in all its other work;

· That it would be dangerous and a constitutional aberration, to confer, through the HIU, police powers on those who are not police officers;
· That it would be dangerous and a further constitutional aberration, to confer on the officers of HIU (whether police officers or not) the power to issue public facing reports attributing responsibility for legacy criminality in circumstances where cases could not be brought to court.

5.  Article 2

The judgement also made it clear that under the law of the UK the investigative requirements of Article 2 of the European Convention on Human Rights do not necessarily apply to investigation of all historic legacy crimes.
 In this regard Assistant Chief Constable Jonathan Roberts has stated: 
“The PSNI brought these appeals in order to seek a definitive ruling from the Supreme Court on the extent to which legal obligations under Article 2 of the European Convention on Human Rights (ECHR) applied to legacy investigations. The Supreme Court has allowed both appeals.

The Police Service welcome the clear legal ruling that there are no legal obligations arising from Article 2 ECHR to investigate these cases. 

We will now carefully consider the judgments and their impact on the legacy caseload.”
6.  The way forward
For these various reasons it is time for a re-set of the legacy debate to find a way forward in compliance with the Supreme Court ruling and the principles of constitutional justice in the UK. We suggest the following:
· The legacy agenda should be re-set, in compliance with the Supreme Court’s judgment, to respect the primacy of the PSNI in all investigations of crime (including legacy crime) throughout Northern Ireland.

· The Legacy Investigation Branch (‘LIB’) of PSNI should continue within PSNI for all appropriate investigation of legacy crime.
· LIB should perform this role in accordance with police ‘best practice’ for cold case review – namely that cases should be re-opened only where new, compelling and credible evidence becomes available.

· LIB should report as appropriate to victims’ families in regard to any decision affecting each family. 

· But in such reports LIB must not exceed the proper limits of police powers and so must not seek to attribute responsibility or blame. That is a matter for the courts alone.
Above all, victims’ families deserve to hear the truth on these two essential points – from police, government and opinion formers generally:
· That prosecutions now are ‘incredibly unlikely’
; 

· That in the absence of the prospects of any prosecutions it is not open to attribute blame or responsibility for any category of crime, including legacy crime.
An adjustment of focus is required. Simply put, criminal justice cannot at this distance of time provide any effective remedy for victims. In a very small number of cases criminal investigation may be justifiable where ‘new, compelling and credible evidence’ becomes available. But that is for the police to assess, in accordance with the judgment of the Supreme Court.

All those who genuinely seek to assist victims must direct their attention to those measures, other than the criminal justice processes, which may afford them any measure of redress.
� The Ulster Unionist Party withheld agreement to SHA’s legacy proposals.


� In the matter of applications for Judicial Review by Margaret McQuillan, Francis McGuigan and Mary McKenna [2021] UKSC 55 – often referred to as ‘the Hooded Men’ case


� In para 242 of the judgment


� Jon Boutcher, Head of Operations, Operation Kenova, in his evidence to the House of Commons Northern Ireland Affairs Committee on 2 September 2020 – Q269
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