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MY INTRODUCTORY POINTS

Firstly Legacy discussion may still be traumatic for those who have suffered bereavement, injury or other loss and hurt in the decades of sectarian terrorism. Perhaps, some participating in this webinar have so suffered and are continuing to suffer or have close family members who have so suffered and are continuing to suffer.

So, in anything I say, I intend to be as respectful as I possibly can. 

In particular, I will not employ as a debating ‘scoring point’ any atrocity: whether committed by republican or loyalist terrorists or by the security forces.

Secondly, the points I make may well be controversial or unwelcome to some. I challenge what I describe as the ‘comfortable consensus’ that surrounds the Stormont House Agreement among most politicians, many victims groups, the media and (it seems to me) most academics. I also challenge the woeful silence of the legal profession. But again, to the extent that I voice criticism, I hope to do so in a respectful way that challenges ideas rather than personally attacking individuals.

And finally, why am I treading so gingerly? I suggest that Northern Ireland society as a whole (and notwithstanding the many thankful years of peace) is still in unresolved trauma from the past decades. We simply have to do our best, as the burden of the past continues to overshadow us all.


My title is:

 Stormont House Agreement – a failed legacy project

Based on the circulated Paper that Peter Smith QC and I have recently written: Criminal Justice and the Rule of Law.

Our thesis is that, insofar as you seek a criminal justice element in legacy (and I think I’m in that camp – at least that criminal justice should not be entirely abandoned), the prospects of  any successful ‘truth recovery’ are very constricted, because of the ‘justice’ requirements to protect all those under investigation.

It would be understandable if a victim, in great hurt, might press that the imperative of ‘truth’ should trump the ‘justice’ requirements of anyone identified as a ‘perpetrator’. Certainly, politicians feed any such assumption with the mantra that the focus of legacy must be ‘victim centred’. Some academics and human rights campaigners assure me that, ‘of course’, the justice rights of all would be fully protected. But I’ve never seen clear explanation to victims that full truth recovery is practically unobtainable, in the criminal law context, at least, because of the justice requirements of others.


  MY SUMMARY 

· Firstly - the HIU and exercise of police powers

The draft Stormont House Agreement Bill, in cumbersome clauses and schedules, would have created the Historical Investigations Unit – with full police powers – an alternative legacy police force for Northern Ireland: tasked for truth recovery. 

The HIU would have power, in its truth recovery role, to make findings identifying perpetrators in its comprehensive family reports, whenever prosecutions could not be taken. 

Of course, it’s vanishingly unlikely now that there will be many prosecutions.

So, absent prosecutions, what’s the problem with this truth recovery role for the HIU?

Very simply put: in a democracy the police investigate. They don’t make the prosecution decision and certainly they don’t identify perpetrators.

These are vital constraints on those who exercise police powers in a democracy. Of course, that’s frustrating for victims who ardently seek truth recovery. 

It can’t be delivered to them by the police or those, like HIU, who would exercise police powers.

We must, in the interests of justice in a democratic society, do all we can to counter the danger that the police will abuse their powers. So the vital limitations on police powers, to prevent police abuse of power, entail that the police (or those exercising police powers) must not usurp their role in delivering truth recovery to families. Thus, keystone truth recovery fails and the arch of the Agreement collapses.


· Secondly  - Article 2  and ‘competing’ rights

The Agreement emphasises the imperative of effective, independent investigation under Article 2. But no mention of the competing Article 6 fair trial and due process right and the protection of reputation under Article 8. 

Because the Agreement is silent in regard to Article 6 and Article 8, there’s a great danger that the HIU investigators (no doubt driven by performance management and score card criteria) will believe that their Article 2 duty (to be effective) is so central to their investigative and truth recovery processes that it trumps the other rights.

Thus victims are misled, or mislead themselves, that an Article 2 investigative and truth recovery processes can deliver the untrammelled truth to them.


· Thirdly, non-criminal police misconduct

The draft Bill contained a web of provisions requiring the HIU to make findings of non-criminal misconduct against retired police officers of where appropriate because of ‘the gravity of the misconduct or exceptional circumstances’. 

The Agreement itself did not contain any such proposal. So it’s puzzling why this appeared in 2018 in the draft Bill. Will someone do investigative research to trace the origins and development of this proposal? (Unearth the records of the ‘bill team’ in our Department of Justice between December 2014 and May 2018!)

Any such finding against a retired police officer would tarnish his or her reputation to such an extent as to amount to a disciplinary process or penalty in the form of a reprimand. Surely, Articles 6 (fair trial) and 8 (protection of reputation) would apply.

But the fundamental problem is the envisaged retrospective application of ‘non-criminal police misconduct’ censure to the actions (or alleged actions) of retired police officers committed decades ago.

Of course, during their term of service, disciplinary procedures and penalties duly apply to police offices. But on retirement any police officer becomes a civilian and so ceases to be subject to the disciplinary process. No doubt, this is an escape route for any officer from disciplinary sanction for serious misconduct. If the officer retires early before the outcome of any disciplinary procedure, then the process is stopped and a finding of such misconduct cannot be made.

This well merits reform of the police disciplinary processes. But any such reform means alteration to the terms of service of police officers. It should apply only prospectively, to cases of alleged misconduct committed after the date of introduction of such reform. 

Adherence to the rule of law requires that, while the legislature may change or restrict the rights of individuals, it may not seek to apply such changes retrospectively such as, in the case of this proposal, in an attempt to punish or reprimand alleged misconduct committed prior to the law change.

It is perplexing that the Department of Justice apparently overlooked this principle when they inserted such provisions into the draft Bill.


· Finally – ‘victim-centred’ justice

There’s a clear aim for a criminal justice approach to legacy – that no-one should ‘get away’ from criminal responsibility for their actions in the decades of sectarian terrorism. And political and public anger here against the government’s apparent amnesty intentions underscores a general desire still not to abandon the criminal justice element of legacy.

But paragraph 31 of the Agreement goes further to proclaim that ‘Processes dealing with the past should be victim-centred’. 

However, ‘victim-centred’ creates a problem of principle, if respect for the rule of law is to endure.

If criminal justice is to remain a central part of the legacy solution, there is a serious, but unacknowledged, conflict with the ‘victim-centred’ approach declared in paragraph 31.

I need not labour here the grounding principle of criminal justice that the protection of the accused must be paramount - to ensure as far as may be possible that no innocent person should wrongly be found guilty. 

Is the insistence on a ‘victim-centred’ focus more than a political platitude? If seriously meant, it puts criminal justice in grave peril. 


Conclusion 

Paragraph 21 of the Agreement set out the following principles for the approach to the past:

1. promoting reconciliation;
2. upholding the rule of law; 
3. acknowledging and addressing the suffering of victims and survivors;
4. facilitating the pursuit of justice and information recovery;
5. is human rights compliant; and
6.  balanced, proportionate, transparent, fair and equitable.

(collectively ‘the Principles’) 

But the Agreement and the draft Bill failed the Principles:

(i) Promoting reconciliation

No lawyer should be prescriptive about how reconciliation is be achieved. But anything which promises more than it can deliver (such as ‘truth recovery’) or which is perceived to be unfair to any section of the community (such as retired police officers) will surely hinder rather than promote the process of reconciliation. 
(ii) Upholding the rule of law

It is contrary to the rule of law to confer on the police (or on anyone exercising police powers) any role or function of making public identification  of guilt or responsibility.

It is contrary to the rule of law to legislate for a sanction of ‘non-criminal police misconduct’ to apply retrospectively to retired police officers.

(iii)  Acknowledging and addressing the suffering of victims and survivors
(iv) Facilitating the pursuit of justice and information recovery

I take these together because, as a lawyer, I shouldn’t presume to prescribe how this suffering can be acknowledged or addressed or information recovery achieved. Certainly there is only limited capacity of the criminal justice system to address the suffering of victims and survivors. It is similarly limited (because of ‘justice’ constrictions) in any ‘information recovery’ role. 

Surely also is cruelly wrong to purport to promise victims ‘truth and justice’ when the prospects of achievement are now so sadly minimal.

(v) Human rights compliant

The proposals fail to be human rights compliant in failing to acknowledge and address the Article 6 requirements (fair trial) and Article 8 (protection of reputation).

If it is argued that ‘of course’ these rights will be protected in the operation of the proposals, then the Agreement is less than fully candid in failing to explain to victims’ families that the Article 6 and Article 8 rights will necessarily limit victims’ access to ‘truth and justice’. 

(vi) Balanced, proportionate, transparent, fair and equitable

I hope I’ve set out that the proposals are:

· not balanced because of the excess of power proposed to be conferred on the HIU;
· not proportionate because of the cumbersome provisions for the operation of HIU - when assessed against the prospects of successful prosecutions;
· not transparent because of the failure to explain to families the limitations of what can be achieved for them by way of ‘truth and justice’; and 
· not fair and equitable in the discriminatory proposals of the draft Bill to single out retired police officers for the censure of ‘non-criminal police misconduct’.

So – Stormont House Agreement: failed legacy project and legacy fraud! Thanks.
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[13:40] Conan (Guest)
While the Human Rights Act did not come into effect until 2000, is it at all relevant that the UK has been a signatory to the ECHR since 1950? Is there contrary domestic law to suggest that the UK should not have lived up to its international commitments to Article 2 ECHR during the troubles? 
Surely protecting Article 2 right to life would always have required investigations into government killings in order to protect this right? Otherwise, there would be no accountability to it.

[13:50] Brice Dickson The ECHR (read with subsequent Protocols) does NOT allow derogations from Article 2 in any situation.

Jeffrey Dudgeon (Guest)
If HET was accepted by the Committee of Ministers as a way forward to deal with Troubles deaths is it not worth while attempting to get it to endorse a revived version?
​
[13:49] Kieran McEvoy I think the HIU is a revised version of the HET Jeff, albeit also taking on the legacy functions currently done by the Police Ombudsman.​
​
[13:55] Jeffrey Dudgeon (Guest)
Kieran - but with HIU dead in the water and criminal investigations and prosecutions ending it would have to be a revived HET, duly time and cost limited.
Brice - The HIU is meant to be Article 2 compliant, whereas the HET was not. If HIU investigations go ahead won't it cast doubt on the legality of all the HET cases? 
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