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SECTION ONE – INTRODUCTION

Before we answer the specific questions set out in Parts 2 & 3 of the Consultation Paper issued by the Department of Justice NI (‘the Department’) we wish to express our concern in regard to what we consider are material procedural defects in how the Police Ombudsman (‘the Ombudsman’) carries out her task both of investigation of historic legacy matters involving the police and also her processes leading to the issue of Public Statements.

(These criticisms relate to what we regard as inherent defects in the practices of the office of the Ombudsman since its inception. Thus, though they encompass the work of the current post-holder, they relate also to the previous post-holders.)

So, in Section Two we set out our general comments and then in Section 3 we respond to the specific questions posed in the Department’s consultation paper.

However, the Questions set out in Parts 2 & 3 of the Consultation Paper make no provision for consultation response beyond the ‘tick box’ exercise of ‘Yes’ or ‘No’. Many of the matters require a more nuanced approach. So where appropriate we have added an ‘Our Comments’ section (in italics and caps) which we hope will be helpful in elucidating the observations we would wish to make.

SECTION TWO

Our general comments on Review of the Ombudsman’s Powers

1. Public Statements
It is our view that there are material defects in the procedure of the Ombudsman in regard to the preparation for and issuing of Public Statements in the exercise of her powers under section 62 of the Police (Northern Ireland) Act 1998 (as amended) (‘the 1998 Act’).

We take due account of course of the judgment of the Court of Appeal of Northern Ireland in Re Hawthorne and White’s Application
 that the role of the Ombudsman as provided for in Part VII of the 1998 Act is investigatory and not adjudicatory in nature
.

But our concern is in regard how the Ombudsman carries out this investigatory role for the purpose of her section 62 Public Statements. 

In her Review dated 6 November 2020
 (‘the Review’ or ‘the Ombudsman’s Review’) the Ombudsman notes that the question arose in Re Hawthorne and White’s Application as to whether and in what circumstances the Ombudsman could ‘substantiate’ or uphold a complaint and that the Court of Appeal held that the Ombudsman could ‘substantiate’ a complaint in relation to matters such as incivility or poor performance. Our particular concern, therefore, is as to the investigatory processes of the Ombudsman when she carries out such investigations which may lead to the substantiation of a complaint of matters such as incivility or poor performance.

Para 4.34 of the Review does consider the matter of procedural fairness for the protection of the privacy of individuals and the rights and interests of other persons as protected under Article 8 of the European Convention on Human Rights (‘ECHR’). It also refers to the requirements of natural justice and procedural justice. It notes that the Court of Appeal in Re Hawthorne and White’s Application emphasised in para 56 of their judgment that when making public statements there is a need to respect the privacy of individuals and meet the requirements of procedural fairness.

Consequently, Recommendations 23, 24 & 25 explicitly refer to these requirements. In particular|:

· Recommendation 23: requires respect for the rights and interests of the complainants, police officers and any other person when publishing a report;

· Recommendation 24: any individual who is the subject of allegations in a complaint or investigation to be given an opportunity to comment on any allegations;

· Recommendation 25: the Ombudsman to provide any officer criticised (explicitly or implicitly) in a public report with an opportunity to comment on those criticisms within a reasonable time. The Ombudsman to be required to take into account their response and reflect on that response in the public report.

But in our view, this does not address the mischief of potential investigatory bias in the stages leading up to the preparation of any draft of a proposed public report. More is required to ensure that those who may stand accused have full opportunity to participate in the investigatory processes from the earliest stages.

Any fair procedure would involve several steps and a distinction of roles in the following stages:

1. Investigation – ‘best practice’ is set out in the ‘Review of Maxwellisation’ prepared for the House of Commons Treasury Committee by Andrew Green QC and others and dated November 2016 (‘the Green Review’). 

The Green Review contains helpful Guidelines (section (6) at pp 9 -11). We find Guideline K to be particularly pertinent so set it out in full.

“In order to reduce the need for a Representations Process, the Chair should consider incorporating the following procedures into any Procedural Protocols: 

i. Before a person gives evidence to the inquiry (whether orally or in writing), that person should, where reasonably practicable, be provided with advance notice of the matters which are of interest to the inquiry. This need not take the form of a list of each question to be put to a person, but should identify the areas about which questions will be asked (with as much detail as the Chair considers appropriate in all the circumstances).

ii. Before a person gives evidence to the inquiry (whether orally or in writing), that person should, where reasonably practicable, be provided with the main documents about which questions will be asked orally or which written evidence will be expected to address. This material should be provided to the person a reasonable time prior to the giving of evidence.

iii. Before a person gives evidence to the inquiry (whether orally or in writing), that person should, unless there is some compelling reason to the contrary, be provided with a summary of any adverse material which has been obtained and/or damaging evidence which has been given against them during the course of the inquiry. This summary should be provided to the person a reasonable time prior to that person giving evidence.

iv.  Where the inquiry receives adverse material and/or damaging evidence against a person after that person has given evidence, consideration should be given to whether that person should be invited to give supplementary evidence (whether orally or in writing). “

Our concern is, that in the Ombudsman’s procedures those subject to criticism will not have been entitled to the protections which the Green Review suggests in Guideline K should be implemented.

All this might be summarised in the proposition that those likely to be subjected to criticism must be entitled to know the case that is being mounted against them and have fair opportunity to make their defence and to challenge the ‘evidence’.

2. Draft Report – those to be subjected to criticism must have full opportunity to see all relevant critical parts of the draft Report relevant to them and to respond. OPONI must consider any such response before finalising the report.

This final stage is known as Maxwellisation (after a cause celebre in the courts in London many years ago). But this particular part of the process is inadequate to address the rights of those under scrutiny, absent full due process in the stage 1 investigative process. 

2. Powers over retired police officers

Of course, disciplinary procedures and penalties have always applied to police officers during their term of service. But on retirement any police officer becomes a civilian and so ceases to be subject to the disciplinary process. 
There may well be good argument that this provides an escape route for any officer from disciplinary sanction for serious misconduct. If the officer retires early before the outcome of any disciplinary procedure, then the process is stopped, and a finding of such misconduct cannot be made. Reform of this has been carried out in England and Wales. Proposals are also being currently considered in Scotland in a Report by the Rt Hon Dame Elish Angiolini DBE QC dated November 2020 (‘the Angiolini Report’). 

In England & Wales and in Scotland there is the mischief that a police officer who is likely to be subject to disciplinary processes in the police force where he or she currently serves can escape discipline by resignation from that force and then apply to another police force with a ‘clean’ record. The Angiolini Report considers this in some detail in paras 11.25 to 11.33. 
But, of course, any such reform would entail alteration to the terms of service of serving police officers and would properly apply only prospectively to cases of alleged misconduct committed after the date of introduction of such reform. 

This is because adherence to the rule of law requires that, while the legislature may change or restrict the rights of citizens, it may not seek to apply such changes retrospectively such as, in the case of this proposal, in an attempt to punish or reprimand alleged misconduct committed prior to the law change.
The Ombudsman Review does not of course refer to the internal disciplinary procedures of the Police Service of Northern Ireland. Nor does it consider any proposals for the exercise of disciplinary procedures against retired police officers.

But the Ombudsman’s Recommendation 15 does seek to extend the ambit of authority of the Ombudsman to include retired officers:

“Recommendation 15

That the Police Ombudsman legislation is amended to provide power to compel officers (serving or retired), as witnesses and suspects to attend for interview and produce documents, and to do so within a reasonable time. The interviewees must be required to bring all documentation and records in their possession and control.”
(Recommended in 2007, 2011 and 2018 reviews)
 In the light of the careful consideration of the issues by Dame Angiolini we suggest that this is a step too far and this Recommendation should not be adopted.
3. The effect of Article 2 obligations

These were considered also in detail in the Angiolini Report, and we cite paras 7.112 – 7.115

“7.112 
The Review sought the advice of Douglas Ross QC on the extent to which ECHR Article 2 obligations, where there has been a death at the hands of the state, are affected by the fundamental right to silence to protect against self-incrimination; and whether and to what extent a constable’s obligation to assist an investigation of a death, or other serious incident, could or should be outlined in legislation in a specific statutory duty to assist, and/or in the constable’s declaration.

7.113 
ECHR Article 2 gives rise to three obligations on the part of the state: a duty to refrain from taking life; a duty to protect; and a duty to investigate. The duty on the state to investigate is not contained in the wording of Article 2 but has been developed in an extensive body of case law of the European Court of Human Rights (ECtHR). A similar investigative duty has been developed by the Court in respect of complaints of breach of Article 3 (Prohibition of torture - inhuman or degrading treatment or punishment).

7.114
Part of the purpose of the duty on the state to investigate is to ensure the accountability of state agents, including police officers. The procedural duties under Articles 2 and 3 require co-operation in good faith by individual officers, and shortcomings in that regard may give rise to a breach of ECHR rights. However, the European Court of Human Rights has confirmed that the right to remain silent when being questioned by the police and the privilege against self-incrimination are generally recognised international standards which lie at the heart of the notion of a fair procedure under Article 6.

7.115 
The police officer’s right to silence under Article 6 is not overridden by the investigative duty placed upon the state under Article 2. Equality before the law is fundamental to the operation of the criminal law and denying the right to silence to police officers who are under suspicion of having committed an offence would breach that principle.”

4. Stakeholder engagement in the Ombudsman Review

The complete absence of stakeholder engagement in the Review is striking, and, in our view, very regrettable.

The Review at para 3.10 does refer to a consultation commenced in June 2020 ‘seeking the views of complaints and investigation officers based on a detailed questionnaire about the 1998 Act’. But the Review reveals that the response to the internal staff questionnaire was limited. We suggest that it is very surprising that the Ombudsman could not obtain the co-operation of her own staff in this respect. (References to the lockdown and social distancing measures of Covid are, with respect, lame excuses.)

But the Review is surely flawed also by failure to seek stakeholder engagement. At para 3.1 the Review notes that there have been three previous reviews and that:

“It is clear from these previous exercises that there has been a lack of consensus on progressing reform of the legislation governing the Office since its inception some twenty years ago.”

We suggest that it is time for the Department to recognise that for the Ombudsman to continue repetition of the review by ineffective internal review processes will continue to produce the same result of lack of reform consensus.

Surely, the Department should now commission an independent review chaired by a person of standing for thorough review of the past twenty years and for forward thinking for the next twenty years.
SECTION THREE
Our answers to the specific questions in Parts 2 & 3 of the Consultation Paper 
PART 2:

Do you agree that the following recommendations put forward by the Ombudsman should be taken forward?
Recommendation 2
The Police Ombudsman legislation be consolidated into a single Police Ombudsman Act which is foundation legislation providing for further amendment and the ability to make regulations.

Yes YES
(
No 
(
Recommendation 4
That the legislation be amended to provide for the appointment of an interim Police Ombudsman and (ii) the appointment be subject to similar disqualifications as for the appointment of the Police Ombudsman.

Yes
YES  (
No 
(
BUT ANY SUCH APPOINTMENT SHOULD BE FOR A LIMITED TERM E.G. ONE YEAR WITH NO RE-APPOINTMENT.
Recommendation 5
That the legislation should define a member of the public as a person connected to or affected by an incident or the matter complained of which can include a police officer not acting in his or her capacity as such.

Yes      YES (
     No ( 
Recommendation 6
That the Police Ombudsman legislation be amended to permit the Ombudsman to refer to the conduct of an FMO to the GMC.

Yes
YES (
      No 
(
Recommendation 7
That those relevant civilians or other individuals acting on behalf of the Chief Constable or providing services to him in a contractual relationship can be the subject of a complaint or referral to the Police Ombudsman and investigation by her of that person’s actions/conduct.

Yes   YES (
    No 
( 
BUT STRICTLY LIMITED TO PERFORMANCE OF POLICE FUNCTIONS
Recommendation 8
That any post which was previously carried out by a police officer, which is now fulfilled by police support staff and which involves contact with members of the public, should be brought within the remit of the Police Ombudsman for Northern Ireland for the purposes of complaints against those personnel and the exercise of the powers and duties under Part VII of the Police (Northern Ireland) Act 1998. 

Yes
YES (
   No 
(
BUT STRICTLY LIMITED TO PERFORMANCE OF POLICE FUNCTIONS
Recommendation 10 
That the Police Ombudsman legislation provides clarification on the purposes of an investigation, which are to ascertain whether the matter properly warrants investigation and the allegations contained in a complaint are in substance true.

Yes YES
(
No 
(
Recommendation 11
That the Police Ombudsman legislation should provide a discretion for the Ombudsman to determine whether to begin, continue or discontinue an investigation in circumstances where the Police Ombudsman considers it is in the public interest to do so. These circumstances can include where it is not proportionate to investigate a complaint further, where there is no reasonably practical outcome to be achieved and where the complaint is vexatious or ill-founded. 

Yes
 (
No 
 ( 
FURTHER DISCUSSION REQUIRED
Recommendation 12
That section 54 of the Police (NI) Act should be amended to give the Police Ombudsman discretion to decide whether a complaint which has been the subject of a failed Alternative Resolution should be further investigated, and that in such cases a new closure category the necessity of continuing or discontinuing an investigation should be determined by the Police Ombudsman.
Yes YES
(
No 
(
Recommendation 13
That the Police (NI) Act 1998 be amended to enable the Police Ombudsman to conduct mediation in appropriate circumstances to resolve a complaint, and that there be no requirement to investigate first.

Yes
YES (  
No 
(
Recommendation 14
That the legislation is amended to provide for an obligation on any person in possession or control of information or documents which in the Police Ombudsman’s opinion is relevant to an investigation to provide this information to the Ombudsman in a reasonable time.
Yes
(
   No 
( NO
THE ANALOGY WITH CORONERS’ INQUESTS IS INCORRECT AS INQUESTS ARE HELD IN PUBLIC

Recommendation 16 
That the High Court be given powers to deal with obstruction by any person to the Police Ombudsman investigation in connection with information gathering powers.

Yes
(
        No  NO
(
Recommendation 18 
That the legislation be amended to include a general provision requiring the Police Ombudsman to consult, co-operate and share information with other DOJ arms’ length bodies (NIPB, CJI) and other police accountability bodies (HMIC).

Yes
YES (
         No 
(
Recommendation 19
In order to address this complex regulatory landscape the Police Ombudsman should be enabled to consult with, liaise and co-operate with the following Offices where the Police Ombudsman forms the opinion that the matter may be the subject of an investigation or inquiry by that organisation.

(I) Northern Ireland Public Services Ombudsman 

(II) Parliamentary and Health Service Ombudsman 

Co-operation includes sharing information relating to a complaint or investigation, the conduct of an investigation and the form, content and publication of a report.

Yes       YES
(
No (
Recommendation 20
That the provisions for protecting information obtained for any of the Ombudsman’s statutory functions be amended in Police Ombudsman legislation to take account of new data sharing arrangements with other police accountability bodies and ombudsmen. 

Yes
YES ( 
No (
Recommendation 21

That the Police Ombudsman legislation be amended to permit reports on referrals from the Director of Public Prosecutions and the Secretary of State.

Yes (
      No 
(      
FURTHER DISCUSSION REQUIRED
Recommendation 22
That the Police Ombudsman has a discretion to publish any reports on investigations and the exercise of her functions when it is in the public interest to do so.

Yes
(
No 
( 
FURTHER DISCUSSION REQUIRED
Recommendation 23
That if Police Ombudsman legislation is amended to provide a general power to publish reports, the Ombudsman ought to be required also to take account of the rights and interests of the complainant, police officer(s) and any other person when publishing a report.
Yes
YES (  
No 
( 
BUT THIS DOES NOT PROVIDE FOR THE FULL DUE PROCESS PROTECTION THAT IS PROPERLY REQUIRED
Recommendation 24 
That the legislation be amended to include a provision that requires the Police Ombudsman to give any individual who is the subject of allegations in a complaint or investigation an opportunity to comment on any allegations. 

Yes       YES
(
No 
( 
BUT THIS DOES NOT PROVIDE FOR THE FULL DUE PROCESS PROTECTION THAT IS PROPERLY REQUIRED
Recommendation 25
That the legislation be amended to require the Police Ombudsman to provide any officer criticised (explicitly or implicitly) in a public report, with an opportunity to comment on those criticisms, within a reasonable time. The Ombudsman will also be required to take into account their response and reflect that response in the public report.
Yes
(
No 
( 
BUT THIS DOES NOT PROVIDE FOR THE FULL DUE PROCESS PROTECTION THAT IS PROPERLY REQUIRED
Recommendation 27
That the legislation be amended to provide for an obligation on PSNI to respond within a statutory time limit. 

Yes
 YES (
 No 
(
Recommendation 29 (part a)
That the legislation be amended to provide a new composition for police disciplinary panels including a legally qualified chair, with lay and police representative membership.
Yes
(
          No  NO
( 
THIS REQUIRES MUCH MORE DETAILED CONSIDERATION THAN THE THREE PARAS (5.5 TO 5.7) IN THE OMBUDSMAN’S REVIEW

Recommendation 30
That the legislation be amended to allow the Police Ombudsman for Northern Ireland to submit an early written report if the conditions contained in regulation 20(3) of the 2016 Regulations are met.

Yes
(
No 
( 
FURTHER DISCUSSION REQUIRED
Recommendation 32
Regulation 23 of the 2001 Regulations be amended to allow complainants to withdraw complaints verbally, provided that it is formally recorded as such by the Ombudsman staff who receives the verbal withdrawal.

Yes       YES
(
  No 
(
Recommendation 33
That regulation 25(1) of the RUC (Complaints etc) Regulations 2000 be amended to allow the Police Ombudsman to dispense with the requirements of the 1998 Act where a complaint is determined to be ill-founded. 

Yes      YES
(
 No 
(
Recommendation 34
That definitions of vexatious and oppressive complaints be provided for in legislation. 

Yes
YES  (
          No  (
PART 3: 

The Department is not currently intending to take forward the following proposals from the Ombudsman. However, it may consider those where sufficient consensus emerges.

Do you agree that the following recommendations put forward by the Ombudsman should be taken forward?
Recommendation 1
That consideration be given to legislation providing that the Police Ombudsman be designated as an Officer of the Assembly.

Yes
(
     No 
( NO
Recommendation 3
The Police Ombudsman legislation should provide for disqualifications from holding the position of Police Ombudsman persons who are or have been serving police officers. 

Yes
(
    No 
( NO
Recommendation 9
That the Police Ombudsman may recommend any action which she considers appropriate with a view to resolving a complaint; and that the Police Ombudsman may recommend any action in addition to or instead of investigating a complaint. 

Yes
(
   No 
( NO
Recommendation 15 
That the Police Ombudsman legislation is amended to provide power to compel witnesses and suspects to attend for interview and to do so within a reasonable time. The interviewees must be required to bring all documentation and records in their possession and control including retired police officers.

Yes
(
    No 
( NO
Recommendation 17
That the legislation be amended to provide for a power to ‘determine’ a complaint in circumstances where no criminality or misconduct has occurred but the complainant has a legitimate grievance.

Yes
(
    No 
( NO
Recommendation 26 
That all published reports and public statements of the Ombudsman are protected by defamation privilege.

Yes
(
   No 
( NO
Recommendation 28
That the Chief Constable be required to notify the Police Ombudsman of a matter, where there is no indication that a member of the police force may have committed a criminal offence or behaved in a manner which would justify disciplinary proceedings and the Chief Constable considers it is desirable in the public interest to do so. 

Yes
(
    No 
( NO
Recommendation 29 (part b)
That the legislation be amended to provide a new composition for police disciplinary panels including a legally qualified chair, with lay and police representative membership. Where it is deemed by the chair in the police disciplinary and appeals panels, that it is in the public interest, the hearing should be held in public.

Yes
(
   No 
(  NO
Recommendation 31
That the Police Ombudsman legislation be amended to permit details of disciplinary recommendations and the sanctions / outcomes in any such proceedings to the complainant and the general public.

Yes
(
    No 
(  NO
Recommendation 35
That, subject to consultation with NIPSO, the Police Ombudsman be added to schedule 3 of Public Services Ombudsman (Northern Ireland) Act 2016 as a listed authority for complaints in respect of her administrative functions. 

Yes
( YES 
No 
(
BUT LEGISLATION SHOULD PROVIDE FOR AN APPEAL PROCESS IN RESPECT OF OMBUDSMAN DECISIONS. THE PROCESS OF JUDICIAL REVIEW IS NOT AN APPROPRIATE REMEDY AS JUDICIAL REVIEW IS NOT AN APPEAL PROCESS.
MEETING
We would be happy to meet Department of Justice officials to discuss all matters in greater detail.

Peter Smith CBE QC




Neil Faris Solicitor Belfast
EQUALITY AND GOOD RELATIONS ASSESSMENT
Please outline below any equality and/or human rights issues that you think might arise from the proposals set out in the stocktake or Ombudsman’s Review
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� Review pursuant to section 61(4) of the 1998 Act reviewing the working of Part VII of the 1998 Act
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