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PSNI Chief Constable
Brooklyn Headquarters
Knock Road
Belfast
BT5 6LD
28 April 2021

Dear Chief Constable,

I am convenor of the Malone House Group (MHG) which is composed of academics, lawyers, and human rights experts. We have developed, and presented to many interested parties, a different analysis of the problems of legacy, different from those of the legal departments of Queen’s University and Ulster University, and CAJ.

Our alternative legal opinions major on the failings in the Stormont House Agreement and on interpretation of ECHR obligations, especially in relation to Article 2’s right to life and on compliance with the neglected Articles 6 and 8. 

All these issues eventually come round to the role of the PSNI in relation to its responsibilities for historic crimes’ investigation and the policing of the past. Policy in that regard is critical in bringing resolution to these most intractable issues.

MHG has been meeting with a range of groups and organisations, as you will see from the accompanying attached introduction. They include a very useful one with your Legacy Investigation Branch (LIB) at PSNI HQ. Since then, Peter Smith QC and Neil Faris have submitted to DCS Rowan Moore an extensive legal opinion reviewing the LIB’s Family Engagement Strategy and Family Guidance documents.

We have also met Jon Boutcher, OIC of Kenova, which involved a robust conversation about his understanding of legacy investigations. We have concerns, as we expressed, about Operation Kenova and the apparent extension of its investigations beyond the particular commissions received from the PSNI largely via the Courts. 

Kenova’s interpretation, indeed we would suggest over-interpretation of the ECHR Article 2 procedural requirement is a particular area of concern. Mr Boutcher’s stated commitment to re-investigating the Seamus Ludlow and Tom Oliver murders in the Republic exemplifies a problem of mission creep that raises issues, perhaps also, for the PSNI and the Policing Board. I attach for information a recent Sunday Independent press cutting in relation to the Tom Oliver enquiry.

We recognise, of course, that the Chief Constable of the PSNI, pursuant to powers in section 98 of the Police Act 1996 (cross-border aid of one police force by another), can properly have criminal activities in Northern Ireland investigated by utilising reciprocity with other police forces in the United Kingdom. Also that there are international protocols for interviews in another state and the jurisdiction powers of a Constable under that legislation.

The PSNI has given various monetary commitments to Kenova, for example: “In consultation with the OIOC, PSNI shall undertake to ring fence the necessary funding required to complete the Glenanne Series Review, notwithstanding its other ongoing commitments”. At the same time however it has been recorded that, “The Chief Constable of PSNI reserves the right to keep all costs under review and to agree reasonable financial parameters for the conduct of the Glenanne Series Review”.

We would ask just how much Kenova is keeping yourself and the Policing Board apprised of the various tangential investigations being undertaken or under consideration? Latterly, we understand they may include an investigation into the murder of an RUC officer over and above the one related to the three deaths at Kinnego in 1982.

Whether Kenova in its reports to relatives is moving from investigating to adjudicating guilt is an issue. This and the dangers of ‘victim-focused’ investigations, potentially similar to Operation Midland, are of great concern to the Malone House Group. An associated legal note on the rule of law and criminal justice, just prepared by Messrs Smith and Faris is therefore also attached. 

It was prompted by the imminent announcement in the Queen’s Speech of new legacy legislation. With Royal Assent being given this week to the Overseas Operations (Service Personnel and Veterans) Bill, its equivalence for Northern Ireland veterans and perhaps retired police officers comes into play.

In the last year, we have passed legal opinions to key institutions on various aspects of legacy. As an NGO at the Council of Europe, we have submitted to its Committee of Ministers several on Article 2 interpretation and on the flaws and dangers in the Stormont House Agreement and the NIO’s draft 2018 Bill. These are published on Strasbourg’s website.

We are in sympathy with the Secretary of State’s outline proposals of March 2020, thus accepting that the Stormont House Agreement and the NIO’s 2018 draft Bill will not become the way forward.

For these reasons, we therefore request an early meeting with yourself to discuss areas of concern and the future role of the PSNI and LIB in historic criminal investigations.

Yours sincerely

Jeffrey Dudgeon (MHG convenor)


Tel 079 2125 1874
jeffreydudgeon@hotmail.com
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