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LEGAL BRIEF ON LEGACY PROPOSALS FOR NORTHERN IRELAND


Introduction

This note touches upon key matters that the Malone House Group (‘MHG’) believes support and justify the Northern Ireland Office March 2020 Statement (‘the March 2020 Statement’) in preference to the proposals of the Stormont House Agreement of December 2014 (‘SHA’) and later draft Bill. Of course, the detail of the latest NIO proposal is currently awaited but this note is intended to set out essential criteria against which it should be assessed.

In particular, MHG considers that SHA cannot and should not be supported as it is contrary to elementary principles that must apply in the administration of criminal justice.

So MHG welcomes and supports the March 2020 Statement and in what follows demonstrates why that Statement is consonant with principle as compared with the sadly defective provisions of SHA.

‘Legacy’

First of all there is a fundamental problem around the word ‘legacy’. The title of the NIO’s 2018 consultation paper was ‘Addressing the Legacy of Northern Ireland’s Past’. That suggested there was to be an all-encompassing approach. But no such thing! The actual focus of the Consultation Paper, the SHA and the draft Bill is on legacy deaths. 

There are so many other aspects to the decades of sectarian terrorism through which everyone in Northern Ireland lived. People’s lives and ways of living were altered or ruined in so many ways – but none of that is effectively addressed in the SHA paperwork.

And it is just as worrying that everything is presented as a state-terrorist ‘conflict’ (a toxic word). So the role of democratic politicians and the community generally is written out of the legacy picture. Of course, politicians while democratically elected, may nevertheless have made, in cases, entirely wrong decisions – leading to yet more disaster and trauma. They have also taken brave positions of principle and some lost their lives as a result.

If there were to be truly an all-encompassing approach, all that would be part of ‘addressing the legacy’. But in reality any such project would become overblown and grossly expensive. So MHG does not generally support any proposition for a ‘Truth Commission’ or ‘Truth & Reconciliation Commission’. Such projects are ‘too big’, overly ambitious, profligate with resources and doomed to failure.

Idle talk of any ‘holistic solution’ is equally futile.

So ‘legacy’, properly understood, should be a more prudent, focused project (as we understand is proposed in the March 2020 Statement).

Such a project would have its focus on criminal investigation for unsolved murders where there are reasonable grounds that the deployment of investigatory resources is justifiable in the public interest. That would include a similar Article 2 required investigatory process (where there are potentially credible allegations of state-caused deaths). 

But, even if the proper ambit of ‘legacy’ is focused on such a criminal investigation project there remains a yet further fundamental problem in the SHA approach.

The ‘victim focused’ approach

Secondly, MHG is almost alone in challenge, in relation to the administration of criminal justice, to legacy’s ‘victim focused’ approach, as exemplified in the SHA. We would emphasise that this is in relation to the administration of ‘legacy justice’ in Northern Ireland. MHG does not at all challenge the priority that should be given to, for instance, the victims’ pension scheme and mental health services. But we do stand opposed to the apparent conformity of approach within Northern Ireland for ‘victim focused’ legacy criminal justice. There is an inherent danger in allowing victims’ rights to dominate policy-making to the exclusion of the operation of the operation of the rule of law in the administration of criminal justice.

We need not labour the point that the administration of criminal justice must be carried out in the overall public interest not with any focus on any particular group. However SHA is in fundamental and worrying error in its insistence that criminal justice must be skewed towards the interests of victims. 

Article 2 of the European Convention on Human Rights (ECHR) 

[bookmark: _GoBack]Thirdly, then, we address the problem of the misunderstandings over Article 2 (see our Strasbourg submission DH-DD(2020)500.) This has been considered on many occasions by the European Court of Human Rights (‘the Court’) where there is an allegation of the involvement of any officer or agent of the state in an individual’s death. The Court has simply established that there must be an effective independent official investigation capable of leading to the identification and punishment of those responsible and including effective access for the relatives to the investigatory procedure [Kaya v Turkey 1998].

But there appears to be a prevalent view that this imports no limitation is to be imposed on the ambit of and resources to be made available for such investigations. In our view there is no reason why a properly independent review process as outlined in the March 2020 Statement necessarily involves any departure from the requirements of Article 2. We stand against any assumption that such investigations must be given untrammelled powers and unlimited resources by way of SHA or amended SHA style proposals.

To the contrary, an independent investigation can properly, in discharge of its Article 2 function, carry out the sort of initial review (as envisaged in the March 2020 Statement) and only carry out a more intensive investigation where there is anything of genuine substance in terms of credible new evidence to investigate as opposed to assertions of ‘collusion’.

Other relevant ECHR articles

Article 6 requires that ‘fair trial’ procedures must be followed. This includes the right to silence and the privilege against self-incrimination. Thus, anyone who is subject to investigation and questioning in an ‘Article 2’ enquiry is entitled to such right to silence and privilege against self-incrimination as these are generally recognised international standards which lie at the heart of the notion of a fair procedure under Article 6.

Thus, the right of the ‘suspect’ to silence under Article 6 is not overridden by the state’s investigative duty under Article 2.

Article 8 protects every individual’s right to privacy and reputation. This means that it is not open to any investigation under Article 2 to report in critical terms on the actions on individuals (such as police officers) without adequate safeguards for the person subject to such criticism. 

The Court has held that where publication compromises the integrity of the reputation of the person concerned there is a breach of Article 8 of the Convention. In the case of Pfeifer v Austria (15 November 2007) it declared that “a person’s right to protection of his or her reputation is encompassed by Article 8 as being part of the right to respect for private life.” See also Axel Springer AG v Germany (7 February 2012). 

Equally, the individual’s right to reputation under Article 8 is not overridden by the state’s investigative duty under Article 2.

In all the debate about finding the ‘truth’ for victims these proper constraints on investigators in the due interests of individuals are insufficiently appreciated and rarely mentioned even in academic circles.



‘Truth’ delivery

Then, there is victims’ desire for ‘truth’ and SHA’s promises to deliver ‘truth’ to them. 

But it follows, for all who subscribe to the overarching criminal justice principle of innocence, that police officers or others (invested with police officer powers without being police officers) have no proper authority to make any adjudication or a finding of ‘guilt’ in any report to victims’ families – where a prosecution cannot be taken.

Some victims were volubly critical of the former HET reports on the grounds that the ‘full truth’ was not disclosed. But, whatever the nature of the investigatory organisation concocted, one still comes up against the barrier of the presumption of innocence meaning that the ‘full truth’ (as perhaps ‘believed’ by the investigator) cannot be told.

(Of course, there were other victims who received HET reports and apparently appreciated the reports with the, albeit limited, amount of information in regard to alleged perpetrators that could be disclosed – but they were not a vocal pressure group.)

Perhaps, SHA supporters may argue that, of course, the Historical Investigations Unit (‘HIU’) as proposed in the SHA would not interfere with the central principle of innocence and that family reports would not name names, save where a conviction is obtained in court. But several questions arise from that:

Firstly, why are victims’ families still promised the delivery of truth without it being carefully explained that the truth that can be delivered will not include identification of alleged perpetrators when (as in most cases) prosecutions cannot follow?

Secondly, if limited disclosure is all that any SHA process can deliver, what is the central advantage of the proposed HIU over the previous HET?

Thirdly, why does the debate never encompass discussion on the application of Article 6 (on fair trial) and Article 8 (privacy and reputation) during the course of any investigation – also limiting for justifiable reasons how much ‘truth’ can be disclosed to families?

Some vocal victims are often vehement in their desire for ‘the truth’ and for names to be named. One hears that often at inquests. But is this a case of over- promise to victims of something which simply cannot be delivered? In which case is SHA not a cruel deceit?

Or is it a political gambit to short-circuit law and lawyers (a popular enough political notion) by the stratagem that in fact the SHA auxiliary police force would have the power to name names? Is this a step towards totalitarianism by conferring police powers on the HIU which should be the exclusive jurisdiction of the courts?

Concluding summary

1	‘Legacy’ should be understood to be a focused criminal justice investigatory process. All grander ideas of delivering ‘truth, justice and reconciliation’ should be abandoned – at least as beyond the realm of government to deliver. (This is not to diminish the need for victims’ pensions and victims’ support services – particularly for mental health.)

2	The delivery of criminal justice must be carried out in the overall public interest – not skewed or distorted to become ‘victim focused’.

3	There needs to be recognition that ‘Article 2 compliance’ does not entail or require untrammelled powers of investigation and unlimited resources.

4 	The full ‘truth’ cannot be delivered to victims’ families, save in the very limited number of cases where a prosecution can be taken and dealt with in open court.

So for all these reasons we advocate support for the principles set out in the NIO’s March 2020 Statement in preference to the earlier SHA.
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