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This submission is limited to commentary on the proposals for an ‘Information Recovery Body’ as set out in Chapter 1 of the Command Paper

1. The Command Paper Chapter 1: ‘A New Information Recovery Body’ (IRB) gives sparse detail on its proposals for the body. But we suggest there is much cause for concern that the IRB will be invested with all the earlier notioned Historical Investigation Unit’s (HIU) powers, functions and bias.

2. The assumption is that the IRB will be in place of the HIU which was proposed under the Stormont House Agreement of 23 December 2014 (SHA). This is projected as a substantial policy shift on the basis that the IRB will have no criminal justice enforcement focus but that its function instead is for ‘information recovery’ for families.

3. We have previously expressed the view that it would have been unacceptable for the HIU to have police powers and to be able to use (and possibly abuse) those powers to make findings equivalent to ‘guilt’ against those under investigation. This is because in a democratic society the role of the police is to investigate and the function of finding ‘guilt’ is reserved to the Courts – after the independent PPS has made a decision for prosecution.

4. But everyone accepts that, even if the Government's Statute of Limitation proposals ending Troubles criminal investigations are rejected, it is extremely unlikely that there will be many prosecutions. So, this will mean, so far as most families are concerned, that the important document for them will be the final report on their case issued by the IRB.

5. This is important to satisfy families' demands for ‘truth and justice’. But there is a two-part problem with this:
Firstly – as already indicated, there needs to be a bright line division of functions between those who, with the necessary police powers, carry out the investigations and those who, on the basis of such investigations, make the final adjudication. The purpose of such adjudication is of course to identify, as families would wish, those who are in some way responsible: either as terrorist perpetrator or as police officer or soldier. Some, such as the Ulster Unionist Party, suggest that it should be the Legacy Investigation Branch (LIB) of the PSNI who should carry out all the legacy investigations. In principle, that is right as we should not have any parallel or ‘legacy’ police force in Northern Ireland. But even if the investigatory function for all the legacy deaths would be conferred on the LIB, it cannot be right that they, as police officers, would in the reports to families issue the adjudications – in effect public ‘naming and shaming’ reports.
Secondly, the imperative of ‘truth and justice’ for families derives - at least in cases with state involvement – from the requirements in Article 2 of the European Convention on Human Rights (ECHR) that in each such case there must be a thorough, independent investigation with the aim of holding to account those ‘responsible’. But all those who are under such investigation - mainly now retired police officers and army veterans – are equally entitled (under Article 6 of ECHR) to the justice of a fair procedure and (under Article 8 of ECHR) to protection of their reputation. This entails that in their interest there must be transparently fair procedures: both at the investigation stage and at the adjudication stage of any new legacy process.
6. So, the debate, and the government proposals, require much greater thought and clarification. It is imperative to move beyond the commonly voiced assumption that ‘the process must be victim centred’. The debate must grapple with the more difficult question of how to accommodate the right of families to ‘truth and justice’ with the equal rights of those under investigation to a fair police investigatory process and to a fair adjudication process independent of the police investigatory process. In short, there must be transparently fair procedures for retired police officers and veterans to give them, at each stage, full opportunity to protect their reputations against untrue, inaccurate, unfair and unjustly damaging conclusions. 

7. Firstly, it is imperative to move beyond the commonly voiced assumption that ‘the process must be victim centred’. Any proposal, seriously meant, to make justice ‘victim-centred’ creates a problem of principle, if the rule of law is to endure. This is because it is a grounding principle of the criminal law that the protection of the accused must be paramount, to ensure, so far as possible, that no innocent person is found guilty. Anyone who seriously seeks to put the rights of victims as paramount puts the paramount principle of the protection of the accused in peril.

8. Secondly, false weight is often given to the proposition that ‘truth and justice’ must be delivered for victims.  There is a conundrum in any promise of ‘truth and justice’ to families. The full ‘truth’ cannot be delivered to families without impermissible contravention of the ‘justice’ principle that reserves to courts alone the power of adjudication in criminal justice.

9. Thus, the debate must grapple with the very difficult question of how to accommodate the right of families to ‘truth & justice’ with the equal rights of those under investigation to a fair police investigatory process and to a fair adjudication process independent of the police investigatory process. In short, there must be transparently fair procedures for retired police officers and veterans to give them, at each stage, full opportunity to protect their reputations against untrue, inaccurate, unfair and unjustly damaging conclusions.

10. It is very disappointing that the Command Paper makes no reference to these great problems. A coherent political and legal case must be made to highlight the need for full legitimate protection for retired police officers and veterans as well as delivering ‘truth and justice’ to families.
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