THE LEGACY BILL

HIU AND PRINCIPLES OF ELEMENTARY JUSTICE


Paragraph 16 of Annex 1 to the New Decade New Approach (‘NDNA’) commits the Government, at least, to introducing legacy legislation in Parliament within 100 days i.e. by mid-April 2020:  

“As part of the Government’s wider legislative agenda, the Government will, within 100 days, publish and introduce legislation in the UK Parliament to implement the Stormont House Agreement, to address Northern Ireland legacy issues. The Government will now start an intensive process with the Northern Ireland parties, and the Irish Government as appropriate, to maintain a broad-based consensus on these issues, recognising that any UK Parliament legislation should have the consent of the NI Assembly.”

The new political reality is that the Stormont House Agreement legacy proposals will happen at least in some form. The focus should now be on an agreed position against the worst provisions that will cause injustice to innocent parties such as retired police officers, army veterans and others who struggled to counter the terrorist campaigns in Northern Ireland who may be subject to investigation by the HIU.

It is important to understand that merely achieving the removal of the historic non-criminal police misconduct provisions will not be sufficient to protect those subject to investigation from unjust processes, accusations and ‘findings’ against them in the reports of the HIU. As an absolute minimum, the principles of elementary justice must apply. 

Note in particular that the Government is committed to a further period of consultation with the political parties. (See points 2 (i) and (ii) below). So interested parties should avail of this further consultation process with full force, and demand that principles of elementary justice must be included in the legislation. 

It is suggested that there are two stages to this process:
· Firstly, if all Unionist parties agree, then the Government will be unable to maintain that there is any ‘broad-based consensus’ to satisfy the para 16 requirement (see point 2 (ii) below);
· Then the legislation (going through Parliament) will require a legislative consent motion to be passed by the Assembly (see point 3 (i) to (iii) below). So, when in due course, a legislative consent motion comes before the Assembly, then the parties could join in a Petition of Concern to defeat the legislative consent motion, even if all the other parties voted in its favour.

There could be great political pressure, that any such Petition of Concern was ‘against victims’ but the position could be explicitly stated that it would be withdrawn if the legislation were amended to include specific statutory protection on the principles of elementary justice for retired police officers, army veterans ad others against unjust accusations and ‘findings’ which incriminated innocent people without a full and fair adjudicatory process. 

A statement of the required principles of elementary justice should be agreed by interested parties as below. It should seek widespread support on the basis that the position taken is not ‘against victims’ but is ‘for justice’.
The Seven Principles of Elementary Justice

Principle 1
The May 2018 draft Bill contained a list of ‘principles’ but this must be expanded to include a principle directing that all legacy investigation and adjudication must take full account of the context at the time of the matter which is under investigation or subject to adjudication.

Principle 2
It is an essential principle of the administration of justice that the police submit their investigative reports of any crime only to the Public Prosecution Service. The police have no general or adjudicatory role. Thus, where the HIU (acting as a police service) is to issue Family Reports, in circumstances where there is to be no prosecution, the HIU must not in any such Report identify individuals, or allow means of  identification of any such individuals, whether living or deceased, who have been subject to investigation but who are not to be prosecuted.

Principle 3
Where an investigation is properly required for compliance with Article 2 of the European Convention on Human Rights then there must be an independent adjudicatory element as well as independent investigation.

Principle 4
Such adjudicatory process must provide all proper rights of representation and defence to those who may be subject to criticism before the adjudicator forms any critical view on the conduct of any such individuals.

Principle 5
Before an adjudicator publishes any report containing criticism of any individual the adjudicator must:
· provide to such individual a draft of the relevant section of the report; 
· afford to such individual reasonable time to respond to such criticism; 
· give careful consideration to any such response; and 
· where appropriate amend the relevant section of the report to take due account of any points properly raised in such response.  

Principle 6
The legislation must exclude any proposal to expose retired police officers to investigation for ‘non-criminal police misconduct’. The proposal is discriminatory and would impose retrospectively a critical finding or adjudication on police officers. 
The proposal is impermissible as it imposes retrospectively on retired police officers something which was not part of their terms of service on appointment.
Removal of this discriminatory and unjust provision does not, however, remove the need for the principles of elementary justice set out in Principles 4 and 5.

Principle 7
The legislation includes many provisions for support and assistance to be afforded by the HIU to victims and their families. Equivalent support and assistance must be provided by HIU to retired police officers, veterans and others under investigation by HIU, where a prosecution is not to be taken.

Analysis of paragraph 16 of NDNA
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1. The commitment for legislation
(i) It is ‘as part of the Government’s wider legislative agenda’ – that may entitle the Government to introduce simultaneously veterans’ protection legislation via the MOD and to maintain that both pieces of legislation go through Parliament together;
(ii) The commitment is, within the 100 day period, to introduce the legislation. There is no commitment as to any priority thereafter in the parliamentary calendar;
(iii) The commitment is that the legislation will ‘implement the Stormont House Agreement’ but note that there is no commitment that the legislation so introduced will be in the terms of the draft Bill which was published along with the NIO Consultation Paper in May 2018.
(iv) Thus the Bill now to be introduced could be in quite different terms to the May 2018 draft Bill – and could incorporate many of the points for which many have argued during the lengthy consultation period since May 2018.
(v) This is emphasised by the Government’s commitment to further process including more consultation.

2. Further consultation 
(i) There is to be ‘an intensive process with the Northern Ireland parties and the Irish Government as appropriate’
(ii) The aim is ‘to maintain a broad-based consensus on these issues’. That imports on the one hand that Unionist parties must have proper input into the process if the Government is duly seeking such ‘broad-based consensus’, but on the other hand, without general agreement on something like the principles no doubt the Government will assert that there is sufficient ‘broad-based consensus’ to entitle it to proceed;

3. Legislative consent 
(i) The final provision is most important: that is the commitment that the UK legislation should have the consent of the Northern Ireland Assembly (‘NIA’);
(ii) That imports that there should be a legislative consent motion in favour of the legislation being taken forward in Parliament at Westminster;
(iii) Much of the legacy proposals are within the devolutionary competence of the NIA (for policing and justice matters) and the well-known constitutional convention applies that the Parliament at Westminster should not (despite the concept of its parliamentary sovereignty) legislate for matters within the devolved competence of the NIA without the consent of the NIA – hence the legislative consent procedure;
(iv) It may be argued that the legislative consent process is a ‘constitutional convention’ only – and does not explicitly bind Parliament at Westminster. But the explicit commitment by Government in para 16 of NDNA is significant: the Government is formally acknowledging that the legislative consent procedure should apply.

