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PREFACE
The Stormont House Agreement in para 21 proclaims its adherence to various principles, in its approach to dealing with the past. These are stated to include:
· upholding the rule of law;
· facilitating the pursuit of justice and information recovery;
·  being 'human rights compliant’; and 
· that the approach to the past should be ‘balanced, proportionate, transparent, fair and equitable’.
In reality, the proposals now being made flout all these principles to a very worrying extent.
Our leaders have seen fit to sign up to processes which involve or may involve the violation of the rights of those on whom these processes would focus.
The most telling way to approach the many unacceptable proposals is to ask why then these leaders predicate their political claims on, often invalid, assertions that these are ‘rights based’? 

Starting with the reporting mechanisms, it is unacceptable that those to whom the contents of reports would or may be highly prejudicial may not have enjoyed the right to legal representation and cross examination and to see all relevant documents before any adjudication could fairly be made. 
At the same time, there must be an independent adjudicating tribunal which must be both patently impartial and also experienced in making adjudications of such importance. 
The demand for procedural fairness involving observing the rules of natural justice could not be rejected by anyone whose purpose is other than stigmatising for political ends. 
It follows inexorably from the above that the tribunal making any kind of ‘assessment’ on the conduct of any individual must be susceptible to judicial review in the High Court,  otherwise there can be no certainty that the requirements of procedural fairness set out in this Paper will be met. 
Furthermore, human right protection for a person’s reputation must not be over-ridden. The European Court of Human Right has protected reputation under Article 8 of the European Convention on Human Rights: imparting information that a person has committed a criminal offence interferes with the right to private life if the person in question has not been convicted. Thus the proposals for the legacy bodies to issue reports implicating any individual in circumstances where there has been no conviction will be in breach of Article 8 of the Convention.
It is true that a by-product of insistence on the insertion into the legacy legislation of proper human rights provisions would be that those who have perpetuated violence would benefit as well as the innocent. But that is the nature of justice.
So this Paper proceeds on the basis that the protection and burden of the law must apply to all: whatever their ‘role’ may have been during the Troubles. 
But there is a further disturbing element in the proposed legacy legislation. The police will be singled out for investigation in cases of alleged ‘misconduct’ where there is no question of a breach of the criminal law having occurred. This ‘misconduct’ investigatory process will be imposed on retired police officers, now ‘civilians’ like the rest of us. This is clearly a retrospective change in their terms of service and is discriminatory, as such retired police officers will be the only category of those involved in the Troubles against whom any finding of ‘misconduct’ will be made, in circumstances where they are not guilty of any criminal offence. It is simply contrary to the ‘rule of law’[footnoteRef:1] for such penalty provisions to be applied retrospectively to the terms of service of police officers who have retired. [1:  See further below, section 7] 

The only reasonable conclusion is that the Talks Participants in these proposals are seeking to warp justice for their various political ends. This Paper challenges that.
Without the acceptance of the principles set out in this Paper it is highly likely that it is the innocent who will suffer most.
Finally, it has to be clearly understood that, despite the complexity of what is proposed and the very substantial public funding that will have to be committed for the entire duration of the process, there will be only a partial investigation: the focus is on ‘Troubles-related deaths’. All other aspects of the Troubles will receive either no, or only passing, mention. 
This can only lead to an enduring sense of injustice on the part of those who have suffered in all other aspects of the Troubles but who will feel ignored in the entire legacy process.

Executive Summary
I apologise that this paper is dense and detailed. But on the one hand there is simply no other way to give any proper scrutiny of the elaborate proposals, as sketched out in the various documents which I have examined. On the other hand, one must then apply the various principles of justice to what is proposed. When such scrutiny is carried out, the defects of the proposals come to light.
I acknowledge, with thanks, the considerable help of Peter Smith CBE, QC in the preparation of this paper, but any responsibility rests with me.
· Part One – Introduction

(1) Section 1 ‘The Basic Structure’ lists the various bodies that the Talks Parties propose to establish.
(2) Section 2 ‘Overview’: this contains two sub-sections:
· The Reporting Mechanisms identifies the central importance that the issue of Reports will have in the process;
· The Human Rights protection of reputation sets out the essential human rights protection, which appears to have been ignored by the Talks Participants.

· Part Two – the New Institutions
(3) Section 3 The Historical Investigations Unit (‘HIU’);
(4) Section 4 The Independent Commission on Information Retrieval (‘ICIR’);
(5) Section 5 The Oral History Archive (‘OHA’); and
(6) Section 6 The Implementation and Reconciliation Group (‘IRG’).

· Part Three – the Underlying Principles
(7) Section 7 ‘The Rule of Law’;
(8) Section 8 ‘Natural Justice’; and 
(9) Section 9 ‘Examples from the Courts’: this contains two sub-sections:
· The Loughinisland judicial review refers to the recent judicial review judgment of Mr Justice McCloskey; and
· Robbery and Death at Ashford, County Wicklow is a pertinent example of how an independent investigation into a death with ‘state actor’ involvement can be thoroughly and fairly carried out.

· Part Four – Police ‘Misconduct’
(10) Section 10 is justified as a separate section as what is planned for retired police 
officers seems to me to reek of injustice.

· Part Five – Conclusions

Part One – Introduction

1. The Basic Structure
1.1	Four new institutions are proposed to investigate and report on the past, albeit that only Troubles-related deaths will be given any detailed consideration.
1.2	The actual proposals (contained apparently in a draft Bill) are still under concealment by the two main Northern Ireland parties and the two Governments (collectively the ‘Talks Participants’[footnoteRef:2]), notwithstanding that ‘talks’ have been proceeding since 2014.  [2:  I recognise that, technically at least, the other parties who have participated in the Executive are also talks participants, but it is apparent from media reports and their own statements that they have not been in any real sense in the negotiations for many months – so for the purposes of this paper ‘Talks Participants’ means the two main parties and their advisors and the two governments and their civil servants/diplomats.] 

1.3	Nevertheless, it is possible to glean a degree of detail from documents such as the Stormont House Agreement of 23 December 2014, a Department of Justice Position Paper and Stakeholder Engagement Workshop of 6 August 2015 and certain other paperwork to which I shall refer as we go along. (The Fresh Start Agreement of 17 November 2015 is altogether too coy to give any further information at all!) 
1.4	The institutions are to be:
· The Historical Investigations Unit – this will re-consider a selected list of Troubles-related deaths;
· The Independent Commission on Information Retrieval – this has already been established by treaty between the United Kingdom and Irish governments. Its function will be to enable victims and survivors privately to receive information about the Troubles-related deaths of their next of kin;
· The Oral History Archive – this will be an oral history archive which will receive and store accounts of personal experiences during the course of the Troubles;
· The Implementation and Reconciliation Group – this will be established ‘to oversee themes, archives and information recovery’[footnoteRef:3]. It will commission a report on ‘themes’ from independent academic experts. [3:  Stormont House Agreement, para 51] 

1.5	In following sections I shall set out a brief resume of the available evidence on the intentions of the Talks Participants for each of these new institutions.
1.6	As we go along, it will become apparent that the whole investigatory scheme is based on a hierarchy of reporting mechanisms. In brief:
· The HIU will issue Reports upwards to the IRG;

· The ICIR will produce Reports to victims’ families and will also submit to the IRG a report on ‘patterns and themes’;
· The OHA must also produce to the IRG a Report on ‘patterns and themes’ in all the oral history it collects;
 
· Armed with all these Reports the IRG then appoints an Academic Panel to prepare a report on ‘patterns and themes’. 

1.7 If Reports are to be produced, implicating individuals in criminal activity or imputing misconduct, then specific and essential principles of justice must be observed. It is very worrying that, in the available documentation, there does not appear to be any definite acknowledgement of these principles nor any specific confirmation of how the principles are to be observed in the reporting activities of each of the new bodies.

1.8 So in section 2 of this part of the Paper I give a brief resume of what seem to me to be the bare minimum of the relevant principles. Then Part Two gives a resume of the available detail of the new bodies and that is followed in Part Three with further treatment of the essential justice principles so that the reader may measure how, if at all, any of the new bodies will adequately observe the principles and protect individual rights.

2. Overview 
· The Reporting Mechanisms
2.1	I set out some overview points:
· While all such investigation and reporting can, in theory at least, apply to the actions of those who have perpetuated violence (both republican and loyalist), the actuality is that the focus will be on the actions of the police and security forces, if only because of the bulk of archive material that will be available to the investigators from public sources, compared with the minimal amount of archive material of any usable quality that will be available from other ‘private’ sources.

· Reports can be very damaging to the reputations of individuals. (I deal with the specific human rights protection of reputation in the next subsection). It will be retired police officers and other retired members of the armed forces who will bear the brunt of the investigations.

· One would only hope that the Talks Participants have fully recognised this important principle of natural justice and that the draft Bill will contain full safeguards for the rights and reputations of all those who are investigated and whose actions are commented on in the raft of reports. If the draft Bill contains no such specific protective measures then it will be the vehicle for great injustice – the peace process will be contaminated for another generation.

· The Human Rights protection of reputation
2.2	Article 8 of the European Convention on Human Rights provides for a right to ‘respect for private and family life . . .’ This has been interpreted by the European Court of Human Rights in Strasbourg to include protection of reputation: in particular, imparting information that a person has committed a criminal offence interferes with the right to private life if the person in question has not been convicted. 
2.3	It appears that this applies even where the allegation has not been made publicly available[footnoteRef:4]. Thus it must follow that the proposed disclosure to victims of findings of fact amounting to determinations of guilt other than by a court of competent jurisdiction (i.e. a criminal court) would constitute breach of Article 8.  [4:  Mikolajova v. Slovakia Application no. 4479/03, judgment dated 18 January 2011] 

2.4	Thus, unless the draft Bill fully and properly protects ‘reputation’ in accordance with Article 8 of the European Convention on Human Rights, it will fall to be struck down in the Courts for ‘incompatibility’ under the Human Rights Act 1998.
2.5	This must preclude the provision of reports to victims identifying alleged perpetrators (of any category). But assuming that the Talks Participants are determined to proceed in defiance of the Article 8 provisions to protect reputation, then the real risk arises of victims disclosing their identities by way of ‘leak’. For this, the only remedy would be via the courts. Effective provision would have to be made in the legislation. Generally, the only way that the rights of putative perpetrators could be protected would be by way of judicial review, so the suggestion that judicial review might be prohibited in certain circumstances in the draft Bill must be resisted at all costs.
2.6	But even here there is a problem. Just as reporting restrictions on trials in Northern Ireland are not enforceable in our neighbouring jurisdiction, how could alleged perpetrators be protected against press reports in that jurisdiction based on ‘leaks’? 
2.7	I now set out some available detail on the proposed new institutions.















Part Two - The New Institutions

3. The Historical Investigations Unit (‘HIU’)

3.1	Some preliminary detail is contained in paras 30 to 40 of the Stormont House Agreement. The HIU is to take forward outstanding cases from the HET process[footnoteRef:5] and the legacy work of the Police Ombudsman for Northern Ireland (‘the Police Ombudsman’). [5:  The Historic Enquiries Team of the Police Service of Northern Ireland was instituted to carry out a review of all the unsolved Troubles-related deaths.  But it was subject to attack for alleged non-compliance with Article 2 of the European Convention on Human Rights and consequently abandoned.] 


3.2	A Report will be produced on each case and the process is to be ‘victim centred’ including provision of a dedicated family support staff who will provide the next of kin with ‘expert advice and other necessary support throughout the process’[footnoteRef:6]: no equivalent provision mentioned for any of those under investigation. [6:  Stormont House Agreement, para 33] 


3.3	It appears, though not clearly set out in the Stormont House Agreement, that the first function of HIU in any case will to be to carry out a criminal investigation and ‘as with existing criminal investigations’, the decision to prosecute is for the DPP and the HIU may consult the DPP’s office on evidentiary issues in advance of submitting a file.

3.4	In the case of such criminal investigations the HIU will have full policing powers: presumably also the concomitant policing duties and safeguards such as PACE, though the Stormont House Agreement does not deem such as worthy of mention[footnoteRef:7]. [7:  But see further para 3.8 5th bullet, below] 


3.5	There is to be provision for co-operation with the Republic of Ireland, including disclosure of information and documentation and arrangements for obtaining evidence for use in court proceedings. (The Irish Government is to bring forward additional legislation where such is required.) It is not clear if this ‘co-operation’ is to extend to cases where, when prosecution is not possible, HIU issues Reports to the families. How will such information from the Republic be handled for proper protection of those to whom the Reports relate?

3.6	It is not clearly stated in the Stormont House Agreement what happens in circumstances where there is insufficient evidence to mount a prosecution: very surprising as it is generally accepted that very few prosecutions may result. However, the Department of Justice Position Paper and Stakeholder Engagement Workshop of 6 August 2015 (‘the DoJ Paper’) states that a Report will be produced in each case: it is not clear to whom the Report is to be issued. 

3.7	Para 32 of the Stormont House Agreement states that there will be appropriate governance arrangements to ensure the operational independence of the two different elements of the work.

3.8	The DoJ Paper also refers to the following elements which apparently are included in the draft Bill[footnoteRef:8]: [8:  DoJ Paper, para 9] 


· Families may apply to have other cases considered for criminal investigation ‘if there is new evidence that was not previously before the HET, and is relevant to the identification and eventual prosecution of the perpetrator’.
· HIU will also have power to conduct investigations regarding ‘misconduct’ by police where a complaint has been previously made to the Police Ombudsman ‘or where evidence of misconduct is uncovered during the course of an investigation or brought to the HIU, and the case falls within the remit of the HIU’[footnoteRef:9]. It appears, as already indicated, and subject to the actual provisions of the draft Bill, that such powers of investigation of ‘misconduct’ can be wielded against retired police officers. Serious questions arise as to the legitimacy of any such proposal: [9:  DoJ Paper, para 10] 

· Why should such retired police officers be subject to such retrospective penal provisions? 
· This must, under the accepted principle of the ‘rule of law’[footnoteRef:10], be an illegitimate exercise of a retrospective provision against police officers who did not have any such requirement in the their terms of service when they joined either the Royal Ulster Constabulary or the Police Service of Northern Ireland. [10:  See section 7 below] 

· Furthermore, why are such retired officers, out of all the actors in the Troubles, singled out for such treatment and what protection of their rights will there be?
(Further consideration of this troubling aspect of the legacy proposals in section 10 below) 
· In respect of the conduct of criminal investigations into a death within in the remit of the HIU the HIU officers will have the full powers and privileges of police constables.
· In exercising its powers relating to police misconduct investigations, the HIU, will have the equivalent powers to the Police Ombudsman.
· It is not clear if suspects under HIU criminal investigation will have the full protection of the Police and Criminal Evidence Act (‘PACE’) as applies to and controls the PSNI in ‘ordinary’ investigations. There is an opaque reference in the DoJ Paper that ‘HIU’s detailed powers around the application of . . . PACE will be set out in subordinate legislation’[footnoteRef:11]. [11:  DoJ Paper, para 11] 

· Furthermore, it is not clear what protection there may be for retired police officers in HIU police misconduct investigations?
· Turning than to the Reports to be produced by HIU, the DoJ Paper states that it is expected that Reports will be provided ‘prior to publication’:
· To the family once the investigation is concluded;
· To the DPP in order to consider the prospects for prosecution;
· To PSNI/NIPB if there is evidence of misconduct of a serving officer, so that appropriate action can be taken.[footnoteRef:12]  [12:  DoJ Paper, para 19] 

So the prospects of ‘leaking’, perhaps selectively, are legion and when this happens those on whom adverse comment is made in the Report will have no remedy to protect their reputations nor even knowledge of the entire contents of the Report.
The role of the DPP in taking independent decision, as he or she should, in regard to the institution of criminal proceedings is seriously compromised by this ‘pre-publication’ process.
· Then ‘a version of the Report will be published where appropriate’: are there to be any provisions to protect reputations in cases where there is no prosecution followed by conviction in the Courts? This is likely to be a contravention of the protection of reputation under Article 8 of the European Convention on Human Rights[footnoteRef:13]. [13:  See paras 2.2 to 2.4  above] 

· The HIU will as a public authority act in accordance with legislation such as the Human Rights Act, the Data Protection Act and the Freedom of Information Act[footnoteRef:14]  [14:  DoJ Paper, para 21] 

· There is extensive provision for ‘Family Support and Engagement’ on the part of HIU but no provision for any such support and engagement to be offered to others involved in any HIU investigation.
· The HIU will be a body corporate, established as a Non-Departmental Public Body of the DoJ. It will be overseen by the NIPB in similar fashion as NIPB oversees the PSNI – including operational independence for the HIU in the conduct of investigations.
· The DoJ Paper sketches out some staffing details – space constraints do not allow me to cover these here.
· The DoJ Paper provides that HIU will publish procedures similar to those of the Police Ombudsman in respect of complaints of maladministration on the part of HIU or any of its officers. It notes that any challenge to the outcome of an investigation will be made within HIU in the first instance and ultimately through the Courts as currently is the case with the Police Ombudsman.
· But it must have ‘a committee to deal with complaints and disciplinary matters with the power to bring in outside persons to participate in order to ensure independent and impartial procedures’[footnoteRef:15]. Of course, this all falls far short of transparency and true independence. [15:  DoJ Paper, para 35] 

· Inspection of HIU will be carried out by the Criminal Justice Inspection Northern Ireland and DoJ or NIPB may also request Her Majesty’s Inspectorate of Constabulary to inspect and report on the efficiency and effectiveness of HIU.

3.8	It is also stipulated that ‘in order to ensure expeditious investigations the HIU should aim to complete its work within five years of its establishment’[footnoteRef:16]. The DoJ Paper clarifies that they do not intend to provide a specific closing date in legislation but there will be a power ‘to close the HIU at a later date, once it has completed the work it has been tasked with’[footnoteRef:17]. So five years may be optimistic! [16:   Stormont House Agreement para 40]  [17:  DoJ Paper, para 39] 





4. The Independent Commission on Information Retrieval (‘ICIR’)
4.1	The Secretary of State (Mrs Theresa Villiers MP, at the time) made a statement in the House of Commons on 21 January 2016. She acknowledged that the two governments ‘have signed an agreement to enable the establishment of the ICIR and to set out its functions’. She did not ‘lay’ the agreement before the House for ratification, on the basis that the debate on it should take place along with consideration of the legislation ‘which will contain more detail about how the ICIR will function’ (presumably in the draft Bill). However, she stated that the agreement is available in the Parliamentary libraries: but to members of parliament only – not available in web search of the library’s website.  
4.2	However, her statement does contain the following bare details:
· The ICIR will enable victims and survivors privately to receive information about the Troubles-related deaths of their next of kin. All the reporting problems arise here also: the natural justice requirements giving full challenge rights to those implicated (whether fairly or no) and the protection of reputation rights in all cases where there is no prosecution followed by conviction in the Courts.
· It will be an international body (following the precedent of the Independent Commission on the Location of Victims’ Remains);
· Engagement by families with ICIR will be entirely voluntary;
· Information provided to ICIR ‘about deaths within its remit’ will not be admissible in  court – and families will always be told this in advance;
· There will be no amnesty or immunity from prosecution: ‘This Government believes in the rule of law and would not countenance such a step.’
4.3	And some more detail is available in paras 41 to 50 of the Stormont House Agreement:
· Once established the body will run for no more than five years;
· [bookmark: _GoBack]There will be a chairperson ‘who may be of international standing’, appointed by the two governments, in consultation with OFMDFM and four other members: two appointed by OFMDFM and one appointed by each government;
· Its remit will cover both jurisdictions and have the same functions in each;
· It will be entirely separate from the justice system. Surely this must not be taken to mean that the natural justice and reputational rights of individuals are to be over-ridden by this ‘international’ body?
· It will be free to seek information from other jurisdictions and both governments undertake to support such requests;
· It will not disclose information provided to it to law enforcement or intelligence agencies and its information will be inadmissible in criminal and civil proceedings;
· It will be given the immunities and privileges of an international body;
· It will not be subject to judicial review, Freedom of Information, Data Protection and National Archives legislation in either jurisdiction. This seems to answer the above question: the natural justice and reputational rights of individuals are to be over-ridden by this ‘international’ body! 
· However, the problem – which the Talks Participants do not appear to have identified – is that the protection of reputation of individuals under Article 8 of the European Convention on Human Rights cannot be ‘overridden’ by the Governments of the United Kingdom and Ireland, acting singly or in collusion.
· It will not disclose the identities of people who provide information but no individual who provides information will be immune from prosecution for any crime committed should the evidential requirements be satisfied by other means;
· It ‘will be held accountable to the principles of independence, rigour, fairness and balance, transparency and proportionality’. If the courts are to be excluded to what independent authority will ICIR by ‘accountable’? What does accountability entail in these circumstances?
4.4	It is really astonishing that the Talks Participants and those advising them contemplate the immunity of ICIR from accountability to any individual in court by way of judicial review and the over-riding of essential legislative protection, such as Data Protection rights. 
4.5	There is no space here to list all the manifest abuse of individual rights that this presents but to take but just to take one example:
If family members request information about the Troubles-related death of their next of kin, an individual may ‘confess’ to ICIR his or her involvement in such death, and such information may be passed on to the family members. 
But if the confession implicates or alleges involvement of others in the death, to what extent can ICIR release such information to the family, other than the bare confession of the confessor – relating to his or her actions only? 
ICIR should not under principles of natural justice and protection of reputation (already discussed elsewhere in this paper) release information implicating other individuals without such individuals having right of challenge. I cannot see how this would be feasible without breach of the confidentiality of the confessor?
So in such case the information released by ICIR to the family could be only the bare confession, without implicating others. Quite understandably, family members would then feel there had been ‘cover up’ by ICIR as it would be in possession of further information from the confessor which was directly relevant to the circumstances of the death of their loved one but which could not properly be released to the family because it implicated others who were not party to the confession?

4.6	I return to the question as to whether the information given to ‘victims and survivors’ would include allegations against individuals which are unproven in any court? 
4.7	As already explained, Article 8 of the European Convention on Human Rights would seem to preclude this. But assuming, as appears to be the case, that the Talks Participants are intent on ignoring or overriding the human rights protections which I have mentioned, what alternative mechanisms would be in place to protect the interests of such individuals? By what means would the ‘privacy’ of information disclosed ‘privately’ be protected? 
4.8	I have already commented above at para 2.6	that Court non-disclosure orders made in Northern Ireland are ineffective outside our jurisdiction.
4.9	Furthermore, it would be impossible, in face of the press tradition of non-disclosure, to trace the family member who ‘leaked’. So effective protection would be impossible and the ‘leak’ would inevitably go viral on social media. 
4.10	The individual fingered and targeted in such ‘leak’ would apparently be deprived of the remedy of suit for defamation against ICIR in respect of its report, because ICIR is to have the immunities and privileges of an international body.

4.11	Certainly, I have already remarked on the grand declaration of the ‘accountability’ of ICIR to ‘the principles of independence, rigour, fairness and balance, transparency and proportionality’. But absent the scrutiny of the judiciary in Belfast and Dublin by way of judicial review, how is ICIR, as an international institution, actually to be held to account?
4.12	Perhaps, the draft Bill will resolve all?

5. The Oral History Archive
5.1	The Stormont House Agreement gives some detail in paras 22 to 25:
· The Archive is to be established by the Executive ‘by 2016’.
· It is ‘to provide a central place for people from all backgrounds (and throughout the UK and Ireland) to share experiences and narratives related to the Troubles’. 
· It is to be run on an entirely voluntary basis.
· Consideration to be given to protecting the participants and the body itself from defamation claims. 
· The Archive will bring forward proposals on the circumstances and timing of contributions being made public.
· It will be independent and free from political interference.
· A research project will be established as part of the Archive ‘led by academics to produce a factual historical timeline and statistical analysis of the Troubles to report within 12 months’.
5.2		All seems to me to be self-evidently so inherently absurd, so ludicrously naïve and so lacking in analytical thought, as not really to require further comment.
5.3	But just to raise two simple questions:
· How are those against whom allegations are made in such oral history ‘narratives’, expressly or by implication, to protect themselves? 
· Why should those making malicious allegations in such ‘narratives’ be protected against defamation claims? 
5.4	I merely observe the poignancy of the express proclamations of the Stormont House Agreement to upholding the rule of law, being human rights compliant’ and that the approach to the past should be ‘balanced, proportionate, transparent, fair and equitable’.

6. The Implementation and Reconciliation Group
6.1	The Stormont House Agreement gives some detail in paras 51 to 55 (I have set this out in more logical sequence):
· The chair shall be a person of independent and international standing nominated by the OFMDFM. 
· There will be eight nominations from Northern Ireland political parties as follows: DUP three nominees; Sinn Fein two nominees; SDLP one nominee; UUP one nominee; Alliance Party one nominee[footnoteRef:18]. [18:  This dates back to December 2014 and perhaps the electoral arithmetic has changed since then?] 

· The United Kingdom government will have one nominee and the Government of Ireland will have one nominee.
· Publicly elected representatives will not be eligible for appointment. (Note that this does not preclude nominations of party members or supporters.)
· The IRG will be established ‘to oversee themes, archives and information recovery’.
· Any potential evidence base for patterns and themes should be referred to the IRG from any of the legacy mechanisms.
· They may ‘comment on the level of co-operation received’.
· The IRG is to carry out ‘analysis and assessment’.
· ‘The process should be conducted with sensitivity and rigorous intellectual integrity, devoid of any political interference’.
· After five years it will commission a Report from independent academic experts.
· Promoting reconciliation will underlie all of the work of the IRG. It will encourage and support other initiatives that contribute to reconciliation, better understanding of the past and reducing sectarianism.
· ‘In the context of the work of the IRG the UK and Irish Governments will consider statements of acknowledgment and would expect others to do the same.’
6.2	The UK and Irish Governments also acknowledge that there are outstanding investigations and allegations into Troubles-related incidents, including a number of cross-border incidents. They commit to co-operation with all bodies involved to enable their effective operation, recognising their distinctive functions and to bring forward legislation where necessary.
6.3	Again, I raise some simple questions:
· What analysis of any value could a body so chosen by the conflicting parties ever perform?
· ‘Patterns and themes’ inevitably involve the conduct of people. 
· How could evidence of the same be processed in a manner that would protect individuals? and
· What would be the value of a Report from academic experts chosen in this political fashion and working within the political constraints of the Stormont House Agreement?
6.4	It is really a matter well beyond legal analysis as to whether all this will operate as a ‘truth recovery process’ and as to whether any ‘truth recovery’ it produces will aid or set back ‘reconciliation, better understanding of the past and reducing sectarianism’. So I am happy to leave all that for debate by others.
6.5	I now move to what seem to me to be underlying principles of the importance of the rule of law, natural justice and the promotion of reconciliation that should have motivated and guided the Talks Participants: to anticipate what I go on to set out it seems to me either that they fail to appreciate such principles or are willing to give them lip service only.

Part Three – the Underlying Principles

7. The Rule of Law
7.1		In all the documentation from the Talks Participants referred to in this Paper sadly there is no highlighting of the importance of the observance of the rule of law as an underlying principle to govern the actions of all the legacy institutions. We shall have to await the publication of the draft Bill to see if there has been any progress on this.
7.2		It seems to me that the best definition of the rule of law, at least for practical purposes is that given by the late Tom Bingham[footnoteRef:19] in his book The Rule of Law[footnoteRef:20] [19:  Although he held, successively, the high judicial offices of Master of the Rolls, Lord Chief Justice of England and Wales and Senior Law Lord of the United Kingdom (the only person to hold all three offices) he published as plain ‘Tom Bingham’. And his book is in clear English: everyone should read it.]  [20:  Penguin Books, London, 2011] 

“The core of the existing principle is, I suggest, that all persons and authorities within the state, whether public or private, should be bound by and entitled to the benefit of laws publicly made, taking effect (generally) in the future and publicly administered in the courts.”[footnoteRef:21] [21:  Ibid, p. 8] 

7.3	Here are two examples from the above narrative of how the Talks Participants appear willing to flout the principles of the rule of law, so defined:
· At para 3.8 above I pointed to the intention to confer power on the HIU to investigate retired police officers for ‘misconduct’ uncovered in the course of an HIU investigation of a Troubles-related death. Now, when an officer entered service it was on the basis that he or she was subject to police discipline during service but that on retirement the officer was no longer subject to disciplinary processes, though of course, like every citizen, amenable to the criminal law. It seems to me to run contrary to the rule of law for legislation to be enacted to subject retired officers to this HIU regime when this did not apply in their years of service.
· Secondly, as pointed out in para 4.3 (8th bullet), the ICIR will not be subject to judicial review, Freedom of Information, Data Protection and National Archives legislation in either jurisdiction. So to oust the jurisdiction of our courts runs defiantly counter to the principle of the rule of law that everyone should be:

 . . . entitled to the benefit of laws publicly made . . . and publicly administered in the courts



8. Natural Justice
8.1	As already identified[footnoteRef:22], the Talks Participants propose a hierarchy of Reports:  [22:  Para 1.6 above] 

· The HIU will issue Reports upwards to the IRG;

· The HIU will produce Reports to victims’ families and will also submit to the IRG a Report on ‘patterns and themes’;

· The OHA must also produce to the IRG a Report on ‘patterns and themes’ in all the oral history it collects;
 
· Armed with all these Reports the IRG then appoints an Academic Panel to prepare a report on ‘patterns and themes’. 

· And as just mentioned in para 7.3 above, while the focus is purportedly on investigation of and reporting on criminal activity concerning any death, the police will face further investigation in respect of ‘misconduct’. 

8.2	All of this replete with the danger of bias and injustice to individuals unless they have rights of full participation in the adjudicatory process.
8.3	Fortunately, we can draw examples of how this is to be properly, fairly, tackled both from our High Court in Belfast and from the High Court in Dublin.

9. Examples from the Courts

· The Loughinisland judicial review 
9.1	The recent Loughinisland judicial review[footnoteRef:23] was a challenge by retired police officers to adverse comments made by the Police Ombudsman in his Report (otherwise called his ‘Public Statement’) in regard to the police investigation of the notorious sectarian murders perpetuated at the Heights Bar, Loughinisland, County Down on Saturday evening,18 June 1994. [23:  In the matter of an Application by Thomas Ronald Hawthorne and Raymond White for Judicial Review [2018] NIQB 5] 

9.2	Mr Justice McCloskey clearly set out how this should be fairly done:
“. . . Where the Police Ombudsman, acting within the confines of his statutory powers, proposes to promulgate a ‘public statement’ which is critical of or otherwise adverse to certain persons four fundamental requirements, rooted in common law fairness, must be observed. First, all passages of the draft report impinging directly or indirectly on the affected individuals must be disclosed to them, accompanied by an invitation to make representations. Second, a reasonable period for making such representations must be permitted. Third, any representations received must be the product of conscientious consideration on the part of the Police Ombudsman, entailing an open mind and a genuine willingness to alter and/or augment the draft report. Finally, the response of the individual concerned must be fairly and accurately portrayed in the report which enters the public domain.”[footnoteRef:24] [24:  Para 114. Note that by reason of a ‘recusal’ challenge McCloskey J determined that the matter should be reheard before another judge and because of this he held [para 188 (iii)]:
“The judgment of this court will be neither binding on any party nor executory in nature. It will not bind a future court. It will, rather, assume a hybrid status, somewhat akin to an advisory opinion, which features in legal systems other than ours”
In any event, it seems to me that para 114 is a statement of ‘good law’.] 

9.3	Just to summarise the fundamental requirements which as a minimum must be observed in any investigatory and reporting process:
· Where a report is to be made which is critical of or otherwise adverse to certain persons four fundamental requirements, rooted in common law fairness, must be observed. 
· First, all passages of the draft report impinging directly or indirectly on the affected individuals must be disclosed to them, accompanied by an invitation to make representations. 
· Second, a reasonable period for making such representations must be permitted. 
· Third, any representations received must be the product of conscientious consideration on the part of the person preparing the report, entailing an open mind and a genuine willingness to alter and/or augment the draft report. 
· Finally, the response of the individual concerned must be fairly and accurately portrayed in the report which enters the public domain.”[footnoteRef:25] [25:  Para 114. ] 

9.4	It remains to be seen how these four fundamental principles are to be properly and fairly observed and implemented in all the reporting hierarchy of the proposed legacy legislation.
9.5	One recent example of how this can be properly and fairly done is available from a recent judgment of the Dublin High Court. 

· Robbery & death at Ashford, County Wicklow
9.6	On 1st May 1998 a gang (apparently Real IRA members) were planning to carry out an armed robbery on a cash-in-transit van in Ashford. But the robbers’ two vans had themselves been under gardai surveillance. Thirty members of the Garda National Surveillance Unit were on the scene, and the raid was thwarted. One of the gang members, Ronan MacLochlainn (28 years of age), attempted to escape in a hi-jacked car but three Garda NSU officers shot at MacLochlainn and he was fatally wounded.[footnoteRef:26] [26:  The officer who fired the fatal shot made a statement at the time but subsequently died.] 

9.7	Mr MacLochlainn’s partner, Grainne Nic Gibb, through her solicitor, claimed that “gardai could have stopped the attempted robbery beforehand and arrested MacLochlainn but instead ‘went for the spectacular’.”[footnoteRef:27] [27:  Irish Times 17 February 2018 ‘Judge refuses to overturn verdict of lawful killing’] 

9.8	This is of course redolent of allegations of ‘shoot to kill’, so I suggest it is relevant to show what were the follow up investigatory processes in our neighbouring jurisdiction in respect of this incident. 
9.9	The initial investigation was carried out by a Detective Chief Inspector and Chief Superintendent and an inquest was held in 2010. Of course, the Garda investigation did not meet the requirements of Article 2 of the European Convention on Human Rights for independent investigation when a death occurs as a result of action of the state (in this case that of the Garda officer who shot Ronan MacLochlainn and the surrounding circumstances of the Garda action at the scene).
9.10	Accordingly, Ms Nic Gibb subsequently made application to the European Court of Human Rights under Article 2. However, the Irish Government gave an undertaking to the Court that a fully independent investigation would be carried out and the Court accordingly struck out the application.
9.11	Consequently, the Government appointed an independent Commission of enquiry carried out by Mary Rose Gearty SC who heard 60 days of evidence and then issued a draft report. Submissions were made to the Commission on the draft report on behalf of Ms Nic Gibb. Ms Gearty then issued her amended Report on 13 May 2016. In the Report it was accepted that there was a conflict of evidence (on the position of the green Mazda vehicle hi-jacked by Ronan MacLochlainn at the time a garda vehicle overtook it) and that it was not possible to resolve this conflict of evidence.
9.12	The legislation under which the enquiry was held entitled Ms Nic Gibb to make application to the High Court in Dublin in respect of the findings in Ms Gearty’s Report.  Ms Nic Gibb duly made such application. She asked the Court ‘to delete the Commission’s finding of lawful killing from its May 2016 final  Report on the basis that it was unsafe because of the Commission’s alleged failure to address a range of issues and unexplained gaps in the evidence’[footnoteRef:28]. [28:  ibid] 

9.13	The matter was heard before Ms Justice Mary Flaherty who considered the Report and the submissions of Ms Nic Gibb[footnoteRef:29] and reserved judgment. She handed down her judgment (98 pages) on 16 February last. She held ‘she was not persuaded, in finding that the killing was lawful, that the Commission failed to have regard to expert evidence concerning the conduct of the Garda operation and that the assessment of such evidence was for the Commission and not for the Court’[footnoteRef:30]. She also concluded that there was no procedural frailty to require the Court to direct the Commission to amend its final Report or to take further evidence. [29:  Neither the Garda Commissioner nor Ms Gearty, a notice party, were represented]  [30:  Irish Times 17 February 2018 ‘Judge refuses to overturn verdict of lawful killing’ – the full judgment is not yet available] 

9.14	These examples demonstrate how it is possible to institute fair procedures to protect the reputations of individuals.


Part Four
10. Police ‘Misconduct’
10.1	Before my Conclusions, I revert to how the police are apparently to be singled out in the proposals by the Talks Participants.
10.2	As I have already indicated, if we really strive for justice the only way to proceed is by strict adherence to the principle that the benefit and protection of the law must apply to all, regardless to any perceived rank, occupation or status in society. So all must be subject to the criminal law.
10.3	These principles apply of course to retired police officers as they apply to any section of society.
10.4	But why then are retired police offices to be singled out for investigation for ‘misconduct’ in cases where no criminal charges are to be brought against them? Apparently, no other section of society is to be subject to ‘misconduct’ investigations, when no criminal charges are to be brought against them.
10.5	It is difficult to conceive how proposals so redolent with unfairness can possible be perceived as being ‘balanced, proportionate, transparent, fair and equitable’ (in the final words of para 21 of the Stormont House Agreement).
10.6	The proposals will work with particular unfairness against retired police officers (as compared with serving police officers) for the following reasons:
· If an investigation is criminal in nature then the retired officer will have the full protection of all the provisions (such as PACE) which apply for everyone;
· But what protections are there to be when HIU is carrying out a ‘misconduct’ investigation against a retired police officer?
· What is to be the definition of ‘misconduct’?
· In the case where a prosecution is initiated then the accused has the vital protection that the charge or charges must be proved beyond reasonable doubt before an independent court. 
· The accused has full rights of challenge to all evidence being presented to the Court with concomitant duties on the prosecutor to act with full fairness and propriety in presenting the evidence and conducting the prosecution in every aspect.
· The accused, if convicted, has right of appeal to a higher, also independent, court.
· If a ‘misconduct’ allegation is made against a serving police officer then it must be shown that he or she is in breach of specific disciplinary regulations/code of conduct.
· Such serving officer has the right to a hearing before an independent disciplinary tribunal which must observe the rules of evidence.
· The officer has full rights of challenge to all evidence being presented to the Tribunal which must be satisfied beyond all reasonable doubt.
· The officer may also avail of appeal rights if the charge is proven.
· But a retired officer is a mere civilian so is not entitled to the process and protections in respect of the disciplinary investigations of serving officers.
· It appears that under the current procedure of the Police Ombudsman such retired officers are interviewed as ‘witnesses’ but as such are not entitled to the full protective measures which are available to anyone who faces a criminal charge or to the protective measures which are available to serving officers who face a disciplinary investigation.
10.7	How is all this patent unfairness to be addressed?


Part Five
11. Conclusion
11.1	It seems to me that it is essential for a detailed, rigorous investigatory and reporting process to be put in place before any investigation of Troubles-related deaths proceeds.
11.2	Everyone implicated, or likely to be implicated, in such investigatory and reporting processes (officers of the police, the family of the deceased person and all others however involved or implicated) is entitled to the benefit and protection of such detailed process.
11.3	Will all this be duly and transparently set out in the Consultation Document on the draft Bill to be issued sometime soon?
11.4	Or are the Talks Participants content with ‘justice on the cheap’ as their proposals to date seem to suggest? 
11.5	Are they oblivious to, or unappreciative of, the harm they may cause to innocent individuals if they fail to adopt such thorough but fair investigatory and reporting processes as were clearly demonstrated in the sad case of the death of Ronan MacLochlainn?
11.6	For the various reasons set out in this Paper, it does seem to me that the Talks Participants’ proposals are simply not fit for purpose and should be abandoned.
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