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When in 2014 Gerry Adams spoke of using equality demands as a ‘Trojan horse’ as being central to the ‘entire republican strategy’ (to ‘actually break these bastards’) he was simply reaffirming a long-standing Sinn Féin policy.
 In fact as papers deposited by the occasional republican intellectual Tom Hartley in the Linen Hall Library suggest that strategy can be dated to as far back as 1988. At an internal party conference that year Hartley argued that the SDLP’s ‘green wing’ was vulnerable and that ‘every effort should be made by republicans to get the SDLP to take on board correct demands. Correct demands’, he went on to explain, ‘do not necessarily have to be republican political demands, though it would be left to Sinn Féin to formulate such demands’. The point was that ‘[e]ach time the SDLP move into a position of accepting as its policy one of these demands Sinn Féin should proceed to up the ante by bringing forward new demands’. At that same conference the occasional Sinn Féin Finance Minister and Twitter aficionado Máirtin Ó Muilleoir supported this strategy of outflanking. For instance, he suggested that even if Sinn Féin tackled what he called ‘mainstream’ political issues such as NHS cutbacks, then ‘we will be seen as having an intelligent and vigorous response to the political issue which affects our people and our hospitals … The possibilities are endless, but [taking the initiative] will undoubtedly help boost our credibility, strengthen our base and entrench us in the political mainstream’.
The contributions suggest questions relating to intra-bloc nationalist party politics, party organization and the role of republican policy direction in the broader historical trajectory of Sinn Féin; but they also speak to a political culture that revolves around a seeming paradox of shameless self-reflexivity. For, as Ó Muilleoir went on to explain, despite the ‘contradictions between the armed struggle and our political work’ – ostensibly the fact that the IRA was shooting workers and blowing up workplaces – republicans should ‘not beat ourselves up about them … At the very least’, he concluded, ‘let’s be mature enough to discuss the contradictions’.
 The idea of shameless self-reflexivity might be seen as akin to the ethic of ‘survive and profit’ and is, I would suggest, something intrinsic and deeply embedded in the republican worldview. It is not simply comparable to the shark metaphor deployed by the Irish diplomat Seán Ó Uiginn to describe Irish nationalism (namely that it requires perpetual momentum: ‘[i]t must keep moving or it dies’
) because it is not simply explorative but rather is fundamentally exploitative. The banking metaphor is perhaps more apt: republicans accrue concessions and accumulate political capital. Transitional justice is an appealing market for this strategy because its fundamentally a priori methodology as relating to the past mirrors the structuralist logic of republicans that ‘[t]hey never went looking for war, but it came to them’.
 It has facilitated republicans turning what ought to have been a hostile environment (namely, the historical record of over 2,000 attributable deaths, almost 60 percent of the total murder count, in a sectarian campaign of assassination and bombings – not to mention the accompanying litany of bloodshed, unblinking cruelty and lives destroyed) into a fertile soil – in the process, allowing them to sustain a campaign of commemoration on ‘an industrial scale’.
 The political culture of transitional justice does not jar with its post-hoc methodology and has proven attractive to academia and ‘community’ organizations with the core aims of the approach having saturated thinking about the past to such an extent that it is questionable whether it is an overstatement to suggest that they enjoy a normative consensus. 
The critical point in all this is that this is not simply a case of contemporary concerns reading-back into the past – a playing out of the kind of memory wars that seemingly inevitably follow any change in the political environment (whether it is a movement from authoritarianism to democracy or civil war to peace).
 Nor is it simply about transmitting historical and moral relativism to future generations. Instead, the key argument of this paper is that the saturation of the republican and transitional justice methodology and approach to the past within policy design is almost complete: It is evidenced in the epigraph to the Eames/Bradley Consultative Group on the Past Report to the effect that the proper use of the past is to refresh our gaze in looking to the future; and it is evidenced in Richard Haass’s reported comment that history is comparable to a Rorschach Blot – that we read into it what we like. The paper concludes with an alternative policy approach, but first it is appropriate to fill in some of the details of the above claims.
Transitional Justice – A Harmful Homeopathy
‘Transitional justice’ remains a disputed term – the idea of ‘transition’, for example, can be seen to denote a politically directed movement and its linking to ‘justice’ might be seen to give way to an ‘altered – and lesser – form of justice’, a form linked to a particular historical moment.
  The International Center for Transitional Justice (ICTJ) offers a catch-all definition that stresses the importance of rules, roles and procedures: Transitional justice ‘measures’, it avers, ‘include criminal prosecutions, truth commissions, reparations programs and various kinds of institutional reforms. Transitional justice, the Center states, ‘is not a “special” kind of justice’, it is, rather, ‘an approach to achieving justice in times of transition from conflict and/or state repression’. The objective, it goes on to claim is that by ‘trying to achieve accountability and redressing victims, transitional justice provides recognition of the rights of victims, promotes civic trust and strengthens the democratic rule of law’.

The transitional justice approach to peace-building is essentially structuralist and statist in focus. That is to say, it broadly looks to patterns of causation as distinct from a methodology that traces acts and omissions by individual actors – or even elite groups – and its focus has tended towards crimes perpetrated by authoritarian regimes. Of course, these tendencies can be traced to the fact that transitional justice takes its raison d’être from the Nuremburg trials after the Second World War and is seen to encompass a range of judicial mechanisms such as the International Criminal Tribunal for the Former Yugoslavia (ICTY) and quasi-judicial institutions based on storytelling and emphasising restorative justice such as the South African Truth and Reconciliation Commission. The focus, therefore, has been on instances of regime change rather than post-conflict scenarios. However, even with that proviso, the record is patchy: the example of the Tokyo tribunal is largely forgotten while ‘[t]he long and exhaustive process of confrontation of the Nazi past in Germany is better traced as beginning from the activation of domestic judicial institutions in the 1960s than to a military tribunal founded by occupying powers in the 1940s’.
 The structuralist and state-directed bias is made clear in the ICTJ’s description of the activities of transitional justice: ‘Because systemic human rights violations affect not just the direct victims, but society as a whole’ the organization argues ‘states have duties to guarantee that the violations will not recur, and therefore, a special duty to reform institutions that were either involved in or incapable of preventing the abuses’. The organization’s description of its objectives goes on to contend that a ‘history of unaddressed massive abuses is likely to be socially divisive, to generate mistrust between groups and in the institutions of the State [sic], and to hamper or slow down the achievement of security and development goals’

The methodology of transitional justice is post-hoc and a priori: Beginning with an assumption of transition (a Year Zero typically where an authoritarian, anti-democratic regime collapses), it looks to deepen democratization efforts by uncovering historic injustices and oppressions. The basic idea is that securing justice through the recovery of truth(s) about past crimes and bringing perpetrators to book will facilitate democratization by encouraging openness, accountability and transparency (‘commitment to the rule of law’) in post-conflict and post-authoritarian societies. Where political considerations are taken into account in this type of analysis they relate to the contestation between different versions of history or ‘the truth’. The harnessing of justice to truth displaces questions of social responsibility for traumatized victims and confines societal transition within the framework of institutions and procedures. For example, in what has become one of the seminal works in contemporary transitional justice, Ruti Teitel, asks what happens when the shared understandings on which a polity (she argues) is based shatter.
 Her objective is ‘to resituate the rule-of-law dilemma by exploring societal experiences that arise in the context of political transformation … [and] to attempt to understand the meaning of the rule of law for societies undergoing massive political change’.
 

The voidance of shared meaning is equated with the need to cultivate consensus and the juridical process is held to be the key mechanism of transition: ‘It is through the framework of law, the language, procedures and vocabulary of justice, that … reconstruction is advanced’.
 Following from this, democratization must be seen to consist of the restoration of stability. The prescription is curiously homeopathic: the rationale seems to be that ‘like cures like’ – in other words, because violence is the result of the absence of ‘The Law’, then peace must be fostered with the creation of justice. For example, Teitel argues that ‘[transitions] are periods when shared notions of political truth and history are largely absent’, she claims; ‘[i]n transition, the very foci of shared judgement that form the basis for a new social consensus are expected to emerge through the historical accountings’.
. However, the political nuances involved in such issues are easily set aside in what is an essentially legalistic understanding of political transition in which History exists to underpin The Law. Thus, for Teitel: ‘What makes for transitional accountability is generated by forms and practices within a legal system. Transitional histories reveal how certain legal forms and practices enable historical productions enable historical productions and transformed truths, shedding new light on our intuitions about the role of history in liberalising political change. Collective memory is created in frameworks and through symbols and rituals. In transition, the oft-shared frameworks – political, religious, and social – are threatened; so it is the law, its framework, and processes that in great part shape collective memory. In transitions, the pivotal role in shaping social memory is played by the law.

Transitional Justice and Northern Irish Republicanism

Although the British state accounted for around 10 percent of the total number of conflict-related fatalities in comparison with the 58.8 percent attributable to the PIRA and other republican terrorist groups,
 in Sinn Féin’s view ‘The British state was the major protagonist in the conflict’. This conclusion arises from its narrative understanding of Irish history, which proceeds from the idea that ‘British policy in Ireland is at the root of cyclical conflict here’.
 The party's recommendations reflect this viewpoint, but also incorporate insights from the broader truth recovery paradigm. As with transitional justice, the approach is statist and structural:
What is needed is a truth-recovery mechanism which will help: [t]o make known the truth about the conflict; [t]o take seriously the needs of all victims; [t]o build in society the capacity to distinguish the truth from the myths; [t]o learn lessons about the past in order to guard against future conflict; [t]o broaden ownership of and responsibility for the process of conflict transformation; [and t]o explore conditions under which political actors can nurture greater trust, confidence, and generosity towards each other.

The idea that Irish history is cyclical and determined by the injustice perpetuated by British state involvement is, of course, not restricted to Sinn Féin.
 However, the narrative of British culpability does reflect a specifically totalising or systemic understanding of the conflict that characterises Provisional republicanism, particularly the political use of the narrative to advance the claim that the conflict was essentially structural and that truth recovery should not dwell on individual culpability. The methodology then works to uncover ‘causes’ of that diagnosis. This idea is encapsulated in a report by the Eolas network, which coordinated ‘grassroots’ initiatives in Belfast:

Our justice is generally one of looking at the systemic nature, causes and extent of the conflict, examining the nature of the system that allowed and facilitated actions as opposed to the person or people who carried out these actions.

In pointing out the complicity of the British state in ‘systemic’ human rights abuses, the Eolas document effectively precludes the idea that any truth recovery process could be run by the British government. This idea is echoed by other republican-oriented victims groups such as Relatives for Justice and the Pat Finucane Centre:

It is the considered view of our organisations that an independent, international truth commission is the mechanism of truth recovery that would benefit the greatest number of families who have been bereaved through the conflict.

The linking of truth recovery to human rights and equality issues has become a particular concern for these groups owing to the escalation of compensation payments to victims of the conflict.
 

Shared Ventures
The Provisional republican approach to dealing with the past draws sustenance and inspiration from academic connections. These tend to coincide with a common understanding over prognoses: namely, a belief in (and a framing of) the utility of transitional justice (and, relatedly, community-based restorative justice) in Northern Ireland.
 Often, this is a result of academics linked with transitional justice in the two universities directly advising community groups. For example, Brandon Hamber of Ulster University ‘facilitated’ the Eolas Consultative Paper, while two other UU sociologists, Bill Rolston and Patricia Lundy, were also involved in the project.
 This community and academic work tends to promote the idea that truth recovery is necessary to build peace and achieve reconciliation:

For advocates of truth recovery, dealing with the past and uncovering the truth is regarded as a key cornerstone and basis upon which trust can begin to be built and society can move forward.

Reasonable and laudable as the ideals of building trust and moving forward are, they are also nevertheless structurally biased.
 This is revealed in their intensely political framing of the debate in Northern Ireland in which concern for due process and the punishment of terrorist and state crimes or ideas about historical accuracy, are downplayed or ignored in favour of an over-determined dichotomy between ‘restorative’ and ‘retributive conception[s] of justice’.
 While Lundy and her one-time co-author Mark McGovern attempt to engage unionism in substantive debate,
 this perceived broadening simply ignores the possibility that unionism does not necessarily wish to engage in and on the terms of the transitional and progressivist paradigm. For example, the most comprehensive account of unionist politics since the 1998 Agreement and – in particular – unionists’ attitudes towards the post-conflict situation points out that ‘unionists want to tell their stories, but fear that in [so] doing they will subject those stories to critical scrutiny, and that they will potentially become inadvertent participants in truth projects that will elide their histories of suffering’.
 Lundy and McGovern co-edited the Ardoyne Commemoration Project’s storytelling initiative Ardoyne: The Untold Truth.
 Although the group’s rationale was to recount the stories of the 99 people who died in the community during the Troubles, an insight into Lundy and McGovern’s methodology is contained in the fact that the book makes only a passing reference to the killing of the ‘at least a dozen civilians from unionist areas … that lie within or are immediately adjacent to Ardoyne’ – not to mention the state ‘combatants’. At the risk of labouring the political and ethical implications of that methodology: The selectivity raises the profile of one category of victims while effectively silencing others.
The progressivist commitment to a ‘holistic, community-oriented approach’ misses this point: it is wishful thinking to suppose that such an approach may ‘open up’ ‘spaces of controversy’ (or, in Sinn Féin’s verbiage, ‘uncomfortable conversations’) and ‘allow testimony to be translated into an exchange of trust’
 when the overriding fear of unionists is that ‘imposed, manufactured history by Irish republicans (with assistance from the British and/or Irish governments) would elide’ individual and collective ‘biographies of suffering’.
 Furthermore, the structural bias of the progressivist approach recurs in the complaint that ‘[s]ome of the strongest opposition to truth recovery has come from within unionism and loyalism’.
 This is in fact a common nationalist trope in which a community that repudiated violence and espoused democratic means of resolving the conflict is coupled with terrorists. Loyalist spokespersons have, unsurprisingly, adopted the same self-serving, self-exculpatory approach of Provisional republicans
 Lundy and McGovern’s obliviousness to this dynamic reveals not only the limitations of the progressivist paradigm but also its potential for coinciding with ethno national viewpoints. For example, the implications of the ‘holistic, community-oriented approach’ are similar to those that emanate from the loyalist compliant about being ostracized from mainstream unionism as a result of their campaign of sectarian violence.
 

Amnesty and Transitional Justice
Transitional justice may cause more hurt, damage and contention than it smooths; homeopathic in purpose it is less similar to a placebo than it is to a nocebo – the effect of a sham treatment inducing a worsening of symptoms or the nullification of analgesic or anaesthetics. The transitional metaphor is replete with homeopathic-esque promises: restoration, reconciliation and truth recovery. The problem is that it is not just only very hard to argue against these terms without seeming arbitrarily hostile or curmudgeonly, it is that the framing of those terms by transitional justice advocates and theorists ushers-in unspoken assumptions about the politics of the past and the methods of approaching it. The transitional justice model of peace-building, then, is saturated with ethical and political import, its success is because not despite these problems because it remains a proceduralist paradigm: Dividing the past from the present also means parcelling out societal memories about that past, siphoning some off for special treatment and discarding or marginalizing those it deems unsatisfactory. This is exemplified in the transitional justice approach to amnesty – driven in Northern Ireland by Professors Brendan Hamber and Louise Mallinder of Ulster University and Professor Kieran McEvoy of Queen’s.

The precedent seems to be the South African model of a truth recovery process that offers amnesties in return for truth. Mark Osiel, for instance, has suggested that when accompanied with a range of obligations that tie new regimes and leaders to human rights protocols, amnesty processes can provide for some level of the truth about crimes being achieved. But, he argues, amnesty often fails when it is not accompanied by a ‘power transfer to new leaders who are genuinely committed to human rights’.
 The point seems to be that amnesty serves power interests and foster a carte blanche attitude to violent pasts that inevitably bolsters the interests of perpetrators over their victims. This was, roughly, the approach of the South African Truth and Reconciliation Commission (TRC). As Mahmood Mamdani pointed out, the South African transition was planned before the TRC was set up and that amnesty was promised to perpetrators 
not in exchange for truth-telling but, crucially, for joining the process of political reform. The negotiations were conducted with the aim of ending political and juridical apartheid. They involved inevitable compromises on both sides, without which the transition could not have been achieved.
 
As such, amnesty incorporates substantive issues concerning ethical principles and long-term, transgenerational judgments. These issues lie at the heart of the French philosopher Paul Ricoeur’s alternative and critical views of amnesty, which he defined as ‘organized forgetting’. Ricoeur claimed that they ‘do wrong at once to truth, thereby repressed and as if forbidden, and to justice, at it is due to the victims’; 
instead, he advocated a historically and empirically informed approach in which critical history becomes married with a sense of justice.
 

Despite a claim of being guided by ‘an Expert Group of internationally respected human rights and conflict resolution scholars and practitioners’,
 Mallinder et al do not engage with Ricoeur’s work (or indeed any sustained or serious counter-arguments). The report proposes that amnesties should be considered to assist transitions and conflict transformation. However, as with the contextual selectivity of Lundy and McGovern, Mallinder et al’s methodology involves a kind of telescoping – this time, sequencing is abridged. For, to take seriously Osiel’s point about commitments to rights and norms, then one ought really to consider the counterfactual of what happens if amnesties are implemented in the absence of this commitment, before, that is, promoting the policy. This seems, in my reading, the circle that the DUP’s amnesty proposals are trying to square. Linked with the idea of a commitment to general, liberal democratic norms, the idea of culpability is mentioned only once in a report that makes much play of accountability is initially perplexing. But the political effect of downplaying or displacing culpability is to work to dissociate responsibility from accountability. In this way, judgment is deferred in favour of an explanation of choices: in other words, perpetrators of crimes are required to justify and explain their actions but will not be held culpable.

It is difficult to take seriously Mallinder’s claim that she and her colleagues ‘look at international best practice’ when unpalatable evidence or inconvenient cases are ignored.
 A similar accusation can be levelled at the Northern Ireland Human Rights’ Commission’s advocacy of transitional justice.
 Mallinder’s assertion was made to the Committee for the Administration of Justice in regards to the proposed Independent Commission on Information Retrieval (ICIR), which was designed as a non-prosecutorial complement to the police-driven Historical Investigations Unit. She went on to pinpoint a key lacuna in the ICIR relating to the lack of disincentives for disclosing information to the body. But, rather bizarrely, she asserts that ‘there should be penalties for people who provide false information … or people who otherwise obstruct the commission’s work perhaps by destroying documents’. Bizarrely, because this is the whole point of the ICIR. However, her argument is surreptitiously politically loaded to undermine the investigatory body by beefing-up the truth recovery one. Her point about sequencing is also moot – Mallinder, for instance, argues that ICIR cases would be put on hold until the HIU has finished. In the projected five-year period, this would mean, she asserts, the ICIR remaining dormant for most of the time. The obverse seems to be more immediately possible: namely, that terrorists would opt to place (non-admissible) testimony in the ICIR to effect immunity for themselves and their former colleagues. Of course, this point is almost entirely hypothetical as republicans have form with non-cooperation with judicial inquiries in the UK and the Republic.
It is almost hypothetical if it were not for the commitment in Haass/O’Sullivan and the Stormont House Agreement for proportionality. Unfortunately, for transitional justice advocates this term does not actually seem to apply to the historical record, but rather in the procedures applied to the past. So, Anna Bryson argues that proportionality is needed in ‘deciding [what material] can be made public and … [what] should be withheld’.
 The methodology remains vague but targeted – we are unsure as to how such decisions will or even if they can be made, but we are certain that they need to be, seems to be the message. The certainty comes from the apparent belief that something must be done and therein lies the ideology of transitional justice – strategy slides into categorical imperatives and issues of practicality and ethics are paid lip service in the knowledge that when delivery of service goes wrong none is going to go back to the documents to check for the origins of the initiatives. If the point is to be always transitioning, then a rationale does not really need to be spelled out. 
Although storytelling remains an invaluable tool for countering oblivion of memory, it is also an analgesic treatment that engenders the type of amnesia feared by Ricoeur. In political terms, it can work as a loaded dice and seems to particularly lends itself to romanticized notions about the past. 
Conclusions

Amnesty is, in any case, something of a red herring politically and socially speaking. The Belfast/Good Friday Agreement provided a de facto amnesty and militates against former terrorists offering South African-style ‘full disclosures’ in return for testimony in case they place their or a colleague’s impunity at risk. In this regard the DUP proposal for guillotine legislation in relation to service personnel seems more like exasperation at the tilted playing field than an attempt to redress the balance of play. The idea of amnesty is also moot because the rewriting of history as and through commemoration continues apace, particularly, within northern nationalism. Indeed, I have sought to convey the argument that the politics of dealing with the past are now so skewered that any attempt to redefine the rules of the game will be futile.
As part of the Arkiv group, based within social sciences at Ulster University but drawing on the expertise and resources of colleagues from across the UK, I have argued for historical clarification as a means of hedging off an area of knowledge and judgment about the past based on the empirical and archival evidence. We suggested that even if republicans and loyalists would not cooperate that knowledge is still largely accessible based on archival source material. For the past decade or so, for instance, political historians have been using state papers available under the thirty- and twenty-year rules to deconstruct anti-revisionist and traditional nationalist interpretations of key events of the Troubles (including its origins, the civil rights movement, Sunningdale, the hunger strikes, the Anglo-Irish Agreement) and its overall trajectory. We suggested that such an instrument would be necessary to counter-act the ‘Google-ization’ of memory through the archiving of stories. The EU-funded, Accounts of the Conflict, which is housed at Ulster University for instance, contains no information on Bloody Friday or the Falls Road Curfew. Arkiv argued that a historically informed account of the conflict would at least help to reduce the range of ‘permissible lies’ that could be told.
Republicans seem to have decided that their objective in entering into those politics is to forward the transitional arrangements of the 1998 environment. I have argued that reconciliation on those terms is a myth. Although I have concentrated on republicans and academics, the SDLP has ghosted the paper simply because republicans’ aggressive, sustained and systemic exploitation of the past would not be possible if it were not tacitly and overtly facilitated by the ‘moderate’ nationalist party. In reality, the SDLP provides a gloss of respectability for republicans’ ultra-ethnic approach to dealing with the past; but scratch at the gloss and it quickly peels off: witness the McCreesh playpark fiasco, the paper thin distinctions between the policy papers of the two parties, the commitment of key spokespersons to the republican narrative of systemic collusion – it is difficult, for example, to imagine either Hume or Mallon, for all their reactionary nationalist tendencies, carrying the coffin of a former terrorist. That the SDLP is a party in the midst of collapse only compounds the problem: party affiliation/identification and ideology seem to ever more closely correlate within the nationalist bloc – a dynamic that seems set to continue given the radicalization of younger nationalist voters coming ‘on stream’. (The Irish government’s foot dragging over legacy requests by victims and survivors and the PSNI and the seeming commitment of the Varadakar administration to escalate Brexit-related issues is only more evidence of that trend.)
Given this radicalization of nationalist politics, unionists are faced with a choice: To try to impose terms on the legacy legislation or to try to salvage something from the process. The risk is that by trying to do both unionists will come away with neither. This paper has tried to suggest that the concession-based approach of Sinn Féin and nationalism, aided and abetted by a transitional justice narrative and methodology, is deep rooted and advanced. The key difference, as I see it, between the desire to republicanize the ‘mainstream’ that interested Ó Muilleoir and Hartley in the 1980s is that that has largely occurred – certainly, in relation to the legacy debate. As a result, the mainstream no longer exists as a shared collection of common norms and understandings of decency, respect and restraint. I see nothing in the recent history of republicanism or the Northern Irish transitional justice sector to support a reading of tolerance or restraint; if anything, a maximalist agenda has been prepared and is being targeted. If this reading is plausible then unionists need to recognize that nationalists will not exercise restraint – the process can be neither controlled nor salvaged.
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