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TO THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE

SUBMISSION

22 September 2021

Introduction

1. I write again on behalf of the Malone House Group in relation to execution of judgments from the European Court of Human Rights in the ‘McKerr Group’ of cases at the Committee of Ministers (CM) of the Council of Europe (COE) and the decisions at its 1398th (DH) meeting on 9-11 March 2021. 

2. Here is the link to the  supervision of the execution of that judgment of the Court: https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=0900001680a1b20e The Secretariat’s notes and analysis document for that meeting on the McKerr group v. the UK (Application No. 28883/95) is at CM/Notes/1398/H46-38

3. [bookmark: _GoBack]The McKerr Group of cases (that includes Finucane) are due to be further discussed at the Committee of Ministers’ 1419th meeting on 30 November to 2 December 2021.  They relate to the Troubles in Northern Ireland which ended, in large part, nearly twenty five years ago in 1998 with the Belfast Agreement. We are concerned here with the Committee’s decision on reopening Finucane and the analysis provided by the Secretariat on which it bases its decisions.

4. The Malone House Group (MHG) is a Belfast-based, non-governmental organisation (NGO) dealing with the Legacy issues arising from the Northern Ireland conflict. Its object is to find the best means to address the Past while preventing a re-occurrence of violence between the two communities in Northern Ireland.

5. We came into being after a ‘Legacy Legislation’ conference which was held on 3 March 2018. The proceedings of the conference were published later that year in book form under the title Legacy: What to do about the Past in Northern Ireland. It was launched in the House of Commons in July 2018. The most recent version of the MHG introduction is attached.

The MHG principles

6. Our key concern is that principles of the administration of justice for the protection of all are being ignored or over-ridden in a political campaign for ‘truth and justice’. It is a shared position of MHG participants that, insofar as it may be envisaged that legacy can be delivered through the criminal justice system, the following principles must prevail:
· Adherence to the rule of law;
· No diminution of the principle of innocence until guilt is proven beyond reasonable doubt;
· Any process must adhere to fair trial principles and procedures;
· Any process must adhere to protection of reputation;
· That where police powers are conferred these to be exercised only for the purpose of criminal investigations and thereafter reporting to the Public Prosecution Service;
· In particular, police have no rule to adjudicate and issue public reports critical of any individual as that is the function of a court or duly constituted tribunal
Thus the administration of justice cannot be ‘victim focused’ or ‘victim centred’ if it entails any diminution or evasion of these essential principles. 

Article 2

7. I am also attaching a second or supplementary legal opinion In the matter of the European Convention on Human Rights Article 2 Procedural in Northern Ireland by barrister, Dr Austen Morgan. He was asked to advise on the Article 2 substantive right to life and its relationship to the implied procedural right to an effective investigation. His first such opinion is to be found at DH-DD(2020)500. This second opinion deals with the CM decision of March 2021.

8. Attached also to this supplementary opinion, for information, is the most recent version of an article on Article 2 procedural that Dr Morgan regularly updates for Thomson Reuters’ UK Insight series. It discusses both Strasbourg and UK cases.

9. Another issue touched on by Dr Morgan in his opinion is the Secretariat’s analysis on matters relating to the office of the Police Ombudsman for Northern Ireland (OPONI).

10. The analysis states in relation to OPONI’s powers to compel retired police officers to appear as witnesses and suspects that, “This was already raised in 2009 and 2014 but has not yet been resolved. In the most recent OPONI five yearly legislative review of its powers, published in November 2020, the PONI has repeated a recommendation to amend the legislation to provide powers to compel police officers (serving or retired), as witnesses and suspects to attend for interview and produce documents within a reasonable time. The authorities should confirm their response to that recommendation given its potential importance to ensure that the PONI possesses the necessary means and powers to conduct effective investigations in conformity with Convention requirements.”
 
11. The PONI review recommendations were made in late 2020 to the Minister of Justice in the Northern Ireland Executive, Naomi Long MLA. Any decision to implement them and legislate appropriately will have to go through and be agreed by the Executive and Assembly, as justice is a devolved matter. That alone will be a very long process taking several years following public consultation. Politically it is quite likely they will not be agreed, certainly not in the extensive form proposed. Previous recommendations, as noted, failed to advance. 

12. This reality is ignored in the Secretariat analysis which seems derived from the desires and demands of NGOs like the CAJ, and certain governments. It does not stand up to coherent scrutiny. The powers sought appear not to have been examined by the Secretariat and would be unique in these islands. 

13. For example, the Scottish Government has recently received and accepted a report by Dame Elish Angiolini (link below) which recommends, in the area of retired police officers, a very limited change where gross misconduct is alleged. There is no mention of compelling former police officers to give evidence. In relation to the compellability of witnesses as witnesses or suspects, it seems not to be recognised in the Secretariat’s analysis that witnesses so compelled are not obliged to incriminate themselves (as per Article 6), will not necessarily answer or tell the truth, and in public inquiries – more than compliant with Article 2 – they can be given immunity from prosecution in relation to their evidence, all of which happened in the Saville inquiry on Bloody Sunday. It cost £200 million. 
https://www.gov.scot/publications/independent-review-complaints-handling-investigations-misconduct-issues-relation-policing/pages/14/ 
“Recommendations in relation to former police officers 
11.31 Recommendation: The Scottish Government should develop proposals for primary legislation that would allow, from the point of enactment, gross misconduct proceedings in respect of any police officer or former police officer to continue, or commence, after the individual ceases to hold the office of constable.”

Articles 6 & 8

14. There is no mention in the Secretariat analysis of other relevant and often competing Convention rights in Article 6 (fair trial) and Article 8 (respect for private life and reputation). This is a concerning omission and gives the impression that Article 2 procedural has predominance over others.

15. We note that the views of NGOs which get favourably quoted in aid of the Secretariat analysis take up seven paragraphs whereas the one NGO that takes a different view is relegated to a footnote, without explanation as to its dissent.

16. MHG asks if in this case where individual measures are to be reopened because, in part, the matter has been running for some 20 years, if this has been or will be so in other cases that have been unresolved in other countries after such a period of time. On first sight, this appears to be a decision biased against the UK. Other COE countries in breach are not required to abase themselves with offers of limitless expenditure on inquiries whose results are of minimal value in terms of outcomes and certainly, no longer, in terms of prosecutions and prison sentences.

17. MHG believes a fresh approach needs taken by the Secretariat, one which seriously reconsiders the value and worth of reinvestigations in terms of political progress, and stability in Northern Ireland and, most importantly, reconciliation. We are particularly aware, as is the general public, that the legacy legal process has exacerbated community tensions in Northern Ireland and is having a major deleterious effect on good relations. 

18. The Secretary of State for Northern Ireland’s Command Paper 498 of 14 July 2021, entitled ‘Addressing the Legacy of Northern Ireland’s Past’, proposes an end to criminal investigation of pre-1998 Troubles. We welcome its general direction of travel and hope it will go toward healing that wound by narrowing institutionalised legacy inquiries and providing instead useful outcomes for both victims and society in general.

Yours sincerely 

Jeffrey Dudgeon (for the Malone House Group)


56 Mount Prospect Park
Belfast
BT9 7BG

Tel. 079 2125 1874

jeffreydudgeon@hotmail.com
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