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Background 
This document is designed to provide stakeholders with an outline of the proposed policies arising from the Stormont House Agreement (SHA) of 23 December 2014 that fall within a justice remit.  The responsibility of other aspects of the SHA lie with other departments such as the Department for Culture Arts and Leisure (DCAL) and the Office of the First Minister and deputy First Minister (OFMDFM), as well as the UK and Irish Governments.
Two key areas of work have fallen to the Department of Justice (DOJ) to implement:

The establishment of a new Historical Investigations Unit (HIU) to investigate outstanding Troubles-related deaths;  and

Improvements to the way the legacy inquest function is conducted.
The Agreement’s section on the HIU and legacy inquests provides the framework within which the policies in this position paper have been developed.  An extract from the SHA, setting out the elements of the framework covering justice, can be found at Annex A.

Policy Development

Legislation will be required to implement a number of the SHA commitments. The Stormont House Implementation Group
 (SHIG) has been meeting on a regular basis to discuss key elements of the progression of this legislation. It is envisaged that this legislation will be laid in Parliament in the early autumn and should complete its passage to legislation by April 2016.  This approach has been agreed by the SHIG to expedite the establishment of the HIU and the SHA’s other institutions relating to the Past.  Although the legislation will be made in Westminster, the Assembly will be required to give its consent in the form of a Legislative Consent Motion before the Bill can be enacted. 
Comment No. 1
This will be very important legislation: creating the HIU as a statutory body with powers of investigation and enforcement akin to those of PSNI. The way that HIU proceeds will affect, and quite possibly prejudice, the rights of individual citizens who may be targeted for investigation.

Termed a ‘police force for the past’ it will have live powers for the future.

This is not to argue against the establishment of an HIU to address at least part of the problems of dealing with the past.

But to do so successfully, and with justice and due process for all concerned, requires careful thought, and deliberation on policy formation before one commences to draft the legislation.
It is very worrying that DoJNI is intent on legislative drafting in this difficult and sensitive area before policy has been fully worked through.

Of course, there is great concern at all the delays and difficulties in dealing with the past, but this will probably be the one last chance to ‘get it right’. So while every possible effort must be made to move forward with all due speed, this must not be at the sacrifice of proper deliberation and debate on the various difficult aspects set out by DoJNI in this paper.

It is appreciated that there is strong political pressure (in particular for the sake of the victims) that implementation must be immediate, but the rights of others, as well as of victims, are engaged and require protection under the rule of law. If DoJNI considers it is not in a position to resist the pressures on it, at least it should set out for the political parties the damaging consequences of proceeding without full and proper deliberation. It is disappointing that the Paper does not address these material matters.
For these various reasons the timetable should be revised and the legislation should not be introduced in the autumn.

The work on the justice elements of the legislation is being taken forward in tandem with the Northern Ireland Office (NIO), recognising that some of the SHA commitments fall outside of the devolved sphere, i.e. they are matters for central government to progress rather than the Executive.

The policy outlined in this document has been developed primarily by the DOJ.  In developing it, officials have worked with the statutory, voluntary and community sectors to seek initial views on various aspects of the document and its proposals.
Comment No. 2
No reference is made to the involvement of the legal community: this is incongruous when so many of the new powers will have legal consequences. DoJNI should seek immediate involvement of a wide spectrum within the legal community.
The draft legislation is currently being prepared to inform the development of the HIU and the improvement of legacy inquests.  At this stage, the DOJ would like to make you aware of the proposed policy positions outlined in this document.
Assumptions

The policy outlined in this paper is built on a number of key assumptions, which are based on the SHA:

The HIU should aim to complete its work within 5 years from the point of establishment, but we recognise that this will be dependent on capacity and resource.

The HIU is tasked
 to consider all cases, in a manner compliant with the requirements of the European Convention on Human Rights (ECHR) Article 2, where HET or OPONI have not completed their work, including HET cases that are identified as requiring re-examination.
The HIU will be an independent body, sponsored by the Department of Justice;
Comment No. 3
As HIU will be part of the criminal justice regime it is essential that it should have the same degree of independence as the Public Prosecution Service and that this be guaranteed in the legislation. Can this be confirmed?
The HIU will be overseen by the Northern Ireland Policing Board;

HIU will be funded by money made available by Government, in support of the Stormont House Agreement.
Comment No. 4
As HIU will be exercising police powers it should be subject, as is PSNI, to the independent supervision of the Office of Police Ombudsman for Northern Ireland (OPONI). It is essential that those who feel they have any complaint against the actions of HIU should be able to have an independent investigation by OPONI, in the same manner as anyone who has complaint against PSNI may have an independent investigation by OPONI.

Establishing the HIU

The SHA provides for the following:

There will be a new body, established by legislation, to take forward investigations into outstanding Troubles-related deaths, to be known as the Historical Investigations Unit (HIU);

The HIU will take forward outstanding cases from the HET process, and the legacy work of the OPONI;

A report will be produced in each case;

Processes for dealing with the Past will be victim-centred, and the HIU will have dedicated family support staff;
Comment No. 5
There is an important point of principle in regard to the work of HIU, involved in the administration of criminal justice under the rule of law. That is that investigations and all its actions be carried out independently and without favour to any section of the community.

Accordingly, the proposal that HIU’s work be ‘victim centred’ is deeply troubling as it imports that investigations and the other work of HIU may (or must?) be skewed with ‘victim satisfaction’ as a goal (even if not the sole goal).

So it must be confirmed that ‘victim centred’ does not equate with ‘victim satisfaction’ and that the independence of HIU from all influences, including those in the victims sector, will be guaranteed.
Indeed, SHA does not specify ‘victim centred’: the reference to victims in para 33 is to the provision of a support service for victims and that is of course a desirable policy proposal – but it stops short of ‘victim centred’.

This is but an example of the important policy matters that require assessment and debate before legislative drafting.

Families may apply to have other cases considered for criminal investigation by the HIU if there is new evidence that was not previously before the HET, and is relevant to the identification and eventual prosecution of the perpetrator.
Comment No. 6
How will the legislation define ‘families’ and what provision will be made in case where within ‘families’ (as defined in the legislation) there are differing and perhaps directly divergent views on what action should be taken?

This provision requires to be equality proofed as it may involve discriminatory treatment in favour of victims’ families, if they are to be entitled to apply for other cases to be considered for criminal investigation, when other sections of the community, for instance those retired from the police, will not have an equivalent right of application, if they are dissatisfied with any aspect of an investigation.

Functions and Powers Envisaged for the HIU

Functions
The HIU will have the following functions:

To conduct effective criminal investigations into outstanding troubles-related deaths.  The scope of the criminal investigations will include both acts and omissions.
To prepare a report in respect of each death.

To provide a report on criminal investigations to the Director of Public Prosecutions (DPP).  The DPP will then decide whether or not to bring a case; this is what happens with current criminal investigations.
To conduct investigations regarding misconduct by the police where a complaint has previously been made to the Office of the Police Ombudsman for Northern Ireland (OPONI), or where evidence of misconduct is uncovered during the course of an investigation, or brought to the HIU, and the case falls within the remit of the HIU. 
Comment No. 7
The current powers of OPONI are exercisable only in the case of serving police officers. But this proposal goes further and appears to invest HIU to investigate alleged ‘misconduct’ of police officers (long since retired) in relation to troubles related deaths.

Retired police officers remain, as every citizen, accountable under the law for past actions, if same involve a breach of the criminal law. That applies to police officers engaged in the past in the investigation of ‘troubles related deaths’ and also where police officers, through armed action or otherwise may have been responsible, directly or indirectly for troubles related deaths.
I do not see that SHA agreed that HIU was to have powers of investigation of alleged misconduct by retired police officers, short of cases where there is a credible allegation of criminality on the part of a retired police officer in regard to a troubles related death. (Any such investigation is an investigation into alleged ‘criminality’ rather than into alleged ‘misconduct’.)
So DoJNI should explain why they seek to introduce this additional provision which goes far beyond the proper ombudsman role of independent investigation of alleged misconduct by serving police officers?
To provide support and other assistance to families of the deceased through the HIU’s family support unit.
Comment No. 8
The criminal investigations under the first bullet above will necessarily involve seeking to investigate the actions of retired police officers (and other possible ‘actors’ in past decades). All must be deemed innocent until proven guilty but in addition most people in these categories will now be older persons, possibly frail elderly and possibly vulnerable. Any decent society should be uncomfortable about the wielding of rigorous powers of investigation into alleged criminality in respect of such a cohort of older and possibly vulnerable persons without due support where it may be required.
One would expect that DoJNI would specifically seek to include provision, equivalent to that of support for victims. Can DoJNI explain why they seek to support victims only in this regard?
Powers

The HIU will carry out effective and independent investigations into Troubles-related deaths.  As such, it will require the policing powers necessary to carry out criminal investigations, and to meet the procedural requirements of Article 2 of the European Convention on Human Rights (ECHR).  The HIU is being established to have the capacity to investigate Troubles-related deaths effectively.  As such, it is proposed that the HIU will have the following powers:
All of the relevant policing and investigative powers necessary to facilitate the effective conduct of full criminal investigations.  The Director of the HIU will have the power to designate HIU officers as having the powers and privileges of a constable throughout Northern Ireland and the adjacent United Kingdom territorial waters.  These powers will only be exercised by HIU officers involved in the conduct of criminal investigations into a death within its remit.  
Comment No. 9
It must be specifically confirmed that the HIU investigators will also be subject to all the duties as well as the ‘powers and privileges’ of police constables. Does DoJNI seek ‘short cuts’ in regard to duties? In particular, but not so as to exclude the full range of duties, will PACE apply with full force and effect?

The HIU, in exercising its powers relating to police misconduct investigations, will have equivalent powers to the Office of the Police Ombudsman for Northern Ireland (OPONI).  
Comment No. 10
See Comment no 7 above. The powers of relating to police misconduct investigations must be limited only to allegations relating to a troubles related death against an officer still serving in PSNI: it is suggested that enquiry be made as to whether there are any currently serving officers who would have been serving officers at the time of any of the troubles related deaths?

The HIU may consult with the DPP on evidentiary issues in advance of submitting a file.  Any decision to prosecute would remain solely a matter for the DPP.
To cooperate with other investigatory bodies within and outside of Northern Ireland, as and when appropriate. 
Comment No. 11
This must be strictly limited to the powers of co-operation with other bodies as conferred on PPS in Northern Ireland. If there are proper policy reasons for extended powers of co-operation for HIU these need to be set out for assessment and debate and the policy settled before legislation is drafted: another example of why the drafting of legislation should be deferred.

The HIU’s detailed powers around the application of the Police and Criminal Evidence Act (PACE) will be set out in subordinate legislation.
Comment No. 12

This is not acceptable if it imports that there will be any lesser version of PACE or any other easement of the PACE protections in the case of investigations into troubles related deaths. The protections of PACE must be included in the primary legislation and not left to the discretion of DoJNI in secondary legislation.
Disclosure
The Stormont House Agreement states that the UK Government will make full disclosure to the HIU. Relevant legislation to give substance to this commitment will be required in order for the HIU to operate successfully. Similar commitments are made in the agreement in respect of the Irish government.

Comment No. 13
Major policy implications arise as to how the commitment of the Irish government is to be implemented and how HIU may carry out full and effective investigation where there is any cross border element.

To be effective this will require parallel legislation in the Republic of Ireland, yet DoJNI’s paper is entirely silent on this very important point.

There cannot be any approach to ‘dealing with the past’ where the process is skewed by reason that HIU has not full powers in respect of troubles related deaths with a cross border element. 

Accordingly the UK legislation should not proceed until there is parallel legislation in the Republic of Ireland.

The HIU will require full access to all relevant documents and materials in order to carry out Article 2 compliant investigations. The work related to the disclosure as outlined above is being taken forward by the Northern Ireland Office on behalf of the UK Government. 

The SHA states that when cases are transferred from HET or OPONI, all relevant case files held by those existing bodies will be passed to the new body. There is a commitment made in the SHA by the UK government to make full disclosure to the HIU and to provide for equivalent measures regarding onward disclosure to those that apply to existing bodies. The SHA also commits the Irish Government to put in place necessary arrangements to ensure that the HIU has the full cooperation of all relevant Irish Authorities, including disclosure of information and documentation.
HIU Caseload

The Stormont House Agreement makes it clear that the HIU should be automatically responsible for:

“all cases in respect of which HET and [O]PONI have not completed their work, including HET cases which have already been identified as requiring re-examination.” 
It goes on to state that:

“Families may apply to have other cases considered for criminal investigation by the HIU if there is new evidence, which was not previously before the HET, which is relevant to the identification and eventual prosecution of the perpetrator.”
The following approach to building the HIU’s caseload is proposed:

Before the establishment of the HIU, the PSNI and OPONI will certify their existing caseloads as complete or incomplete. All incomplete cases will be passed to the HIU when it is established.
Family members will be able to approach the HIU with new evidence or new information that has not been previously considered, and apply for the case to be reconsidered by the HIU.  
Comment No. 14
Again as set out in Comment No. 6 people in other sections of the community must also have the equal right to approach HIU with new evidence or new information, or this provision may be discriminatory.

Another category of deaths will also be included in the caseload of the HIU. This is to ensure that any “qualifying deaths”, which meet the criteria outlined below, will not be unfairly excluded from the HET’s remit. This approach aligns with the state’s obligation to comply with Article 2 of the European Convention on Human Rights (ECHR).
Criteria

In order to ensure that the HIU is in a position to effectively manage the workload prescribed in the SHA during its time-limited lifespan, and to operate within the remit prescribed in the SHA, criteria are necessary to determine which cases will fall within the HIU caseload, and which are beyond the scope of its work.
The following sets out the proposed policy around the scope of cases to be covered by the HIU.  The HIU will investigate those cases where:

deaths are part of the outstanding caseload of the PSNI Historical Enquiries Team (at 23 December 2014), or the outstanding caseload of the OPONI Historical Investigations Directorate including those identified as requiring re-examination;  or
the death was caused by physical injury or physical illness that was the direct result of an act of violence or the use of force,  and occurred during the period 1 January 1966, and ending 10 April 1998;  and
the death is related to a religious or political grievance in or between communities in Northern Ireland and/or the constitutional status of Northern Ireland and occurred in Northern Ireland. 
Reports

The Stormont House Agreement
 provides that a report should be produced in each case.  It is proposed the HIU will have the power to publish these reports.  It is expected that reports will be provided, prior to publication, in a number of contexts:
Comment No. 15
It is very troubling that the DoJNI does not address the primary need that those to be named in any report must have the right to comment on a draft of the report  (before publication to any party). This is a basic element of natural justice.

To the family once the investigation is concluded;
Comment No. 16
It cannot be proper for ‘the family’ to have access to any Report before the independent decision of PPS in regard to the possibility of any prosecution has been taken. Any such prior release to ‘the family’ could be entirely prejudicial to the prospects of a fair trial.
To the DPP in order to consider the prospects for prosecution;

To the PSNI/NIPB if there is evidence of misconduct of a serving officer, so that appropriate action can be taken;
Comment No. 17
What is the proper role of NIPB in the case of misconduct of any serving police officer? Is that not an operational matter for the Chief Constable in regard to discipline to ensure that the proper disciplinary procedure is followed and applied?

There should be no role for PBNI in this regard over and above its proper current role to ensure that the operational independence of the Chief Constable is fully respected and that the possibility of any interference with the police by political or other interests is robustly resisted.

A version of the report will be published where appropriate.
Comment No. 18
It would only be fair that those such, as but not limited to, retired police officers who may have suffered the trauma of an HIU investigation should also have the right to a copy of the Report at the same time and under the same conditions as any release of a Report to ‘the family’, should, of course, any such person involved in the investigation wish to see the Report.
The provision of reports to family members of a victim is an important element of the HIU’s work, to ensure that the family is provided with information on the circumstances surrounding the death of their loved one, if they wish to receive it.  HIU staff will also be available to discuss the findings of its report with the family (see family support and engagement below).
Comment No. 19
HIU staff should also be available to discuss the findings of the Report with any person involved by HIU in the investigation with no lesser provision of support and engagement services: as already indicated (see Comment no 8 above) most of those whom HIU will involve in investigations will be older persons and possibly frail elderly and vulnerable. It is disturbing that DoJNI’s appears insensitive in this regard.

The HIU, like all other public authorities, will be covered by and act in accordance with the relevant statutory provisions, such as:  the Human Rights Act; the Data Protection Act; and the Freedom of Information Act.   
Family Support and Engagement
The Stormont House Agreement provides that the HIU will have dedicated family support staff who will engage family members from the start of the process.
 
We are proposing that a key function of the HIU will be to engage effectively with the family. It is important that the HIU has the capacity to help the family through the process, aiding their understanding and engagement with the process as a whole. It is anticipated that the HIU family engagement staff will be responsible for updating the family on the progress of an investigation, and engaging with the family as the investigation progresses, and once it is provided with a final report. 
Comment No. 20
See my comment no 6 above. The entire element of ‘family involvement’ raises so many issues of propriety and independence of investigators in the criminal process that it requires a full policy paper of its own. To proceed with legislation before all the difficult and delicate issues involved have received due scrutiny is likely to imperil the entire venture of finding a fair and effective means of ‘dealing with the past’.
Whilst this support will be available for those who wish to avail of it, no family will be required to engage with the HIU if they do not wish to.
It will be for the HIU to develop, implement and keep under review its family engagement policy and procedures.  This would include, for example, any decision on how to deliver family support and where family support officers are based (e.g. in a dedicated unit or embedded within an investigation team). 

We do not intend to prescribe the exact functions and detail of the family engagement, as this will be an operational decision for the Director (or Director Designate) of the HIU.  However, the HIU will be under a clear duty to deliver services to families and their effectiveness will be overseen by the Northern Ireland Policing Board (NIPB).
Comment No. 21
But the question is what is the proper role of PBNI in regard to ‘family engagement’ services? The independence of HIU must not be compromised by any element of political interference (or interference from other sectors in the community. So NIPB should have no role in regard to ‘family engagement’ or the other actions of HIU which compromises in any way its operational independence. This is an important point which needs to be specified in the legislation.

Governance and Oversight

The HIU will be established as a body corporate, and will be a Non-Departmental Public Body (NDPB) of the Department of Justice.

The HIU will be overseen by the Northern Ireland Policing Board (NIPB), and the NIPB’s oversight powers will be similar to those it has in relation to the PSNI. The HIU will be operationally independent and the NIPB will not have a role in relation to the investigations conducted by the HIU.
Comment No. 22
It needs to be made crystal clear in the legislation (for the reasons in Comment nos 17 & 21) that NIPB has no greater oversight role in relation to HIU than it has in relation to PSNI. Thus all of the following bullets need to be checked to ensure that PBNI does not accrete to itself any additional powers or greater role in respect of HIU than it has in respect of PSNI.
The HIU will be required to send reports to the NIPB on the exercise of some of its key functions.
The NIPB will have the power to seek an inquiry in respect of a report, similar to the current provisions in respect of reports from the Chief Constable.
The NIPB will be tasked with monitoring the HIU’s Article 2 Statement and its compliance with the Human Rights Act.
The HIU will have an Executive Board chaired by the Director, and consist of both executive and non-executive board members. 

The funding for the HIU will be granted through the Department of Justice, to the NIPB.
Staffing

Director

It is the current proposal to appoint a Director Designate in advance of the legislation being passed.  The benefits will be:

the Director will be in a position to begin work in advance of legislation, including developing operational policies and procedures, which will advance the independence of the HIU;  and
this will allow the Director (Designate) to ensure that the HIU can commence its work as soon as possible after establishment.

It is the current position that the Director will be a Ministerial appointment:

The appointment will be made by the First Minister and the deputy First Minister in consultation with the Justice Minister; 

The Commissioner for Public Appointments (Northern Ireland) Order 1995 will oversee the appointment of the Director as it applies to any public appointment made by FMdFM, and as such the process falls within the scope of the Code of Practice for Public Appointments;
The Director will be appointed for an initial period of 5 years; and
Provided Ministers are content with the performance to date, the Director (Designate) will become the Director of the HIU following the enactment of the legislation.
Comment No. 23
It is troubling that this imports a political element into assessment of the performance of the Director (Designate). This requires further consideration.

Other Staff
It is expected that the HIU will need to employ in the region of 150-200 investigators.  In order to ensure that the HIU is able to recruit the number of staff that it requires to carry out its investigations within five years, it will need a variety of employment options available to it.
Comment No. 24

It will of course be essential that all the HIU investigators gain respect and support across the various sections of the community so that the work of HIU does not become a party political or sectarian football. This is such an important matter to establish from the outset that the requirement of impartiality on the part of the investigators needs to be set out in the primary legislation as a statutory duty of HIU.

It is also necessary that investigators from a younger age group and/or from outhwith Northern Ireland appreciate in full measure two essential differences in their investigatory work within HIU (from any other investigatory experience):_

the critical pressures  of life in Northern Ireland during the years of the troubles, often entailing that the priority was the protection of life over and above the enforcement of the law;

that investigatory procedures and techniques (in all jurisdictions) have advanced so far in more recent years that investigation into the past must not rush to condemn actions, or failure of action, against more modern standards.  

These matters need to be specifically addressed in the legislation to ensure that HIU from the outset demonstrates that it will carry out all its investigations with complete fairness.

The HIU will have the power to employ HIU officers, and to determine the number of persons appointed, and their terms of appointment, with the agreement of the DOJ, as to the numbers and terms.  The HIU will also have the power to arrange the recruitment of such persons as it sees fit to carry out its duties.  
To ensure it is able to carry out Article 2 compliant investigations, the HIU will have a duty to publish an Article 2 statement in accordance with which it will be required to carry out its functions. This will set out how the HIU will deliver Article 2 compliant investigations.
The HIU will also have a duty to produce and publish a code of ethics setting out the standards and conduct of HIU staff. 

Comment No. 25
It is so important to establish that all the appointed investigators will carry out all their duties with full independence and free from any political or ideological bias. If this is not ensured that HIU will be compromised from inception and there will be a loss of community confidence that HIU is established as a fair and effective means of ‘dealing with the past’.

For this reason the key elements of the code of ethics must be set out in the primary legislation and any other provisions must be by way of secondary legislation, rather than by way of documentation which may be issued by then amended or withdrawn by HIU at its sole discretion.
Complaints and Discipline

It is the current policy position that the HIU will establish and publish procedures, similar to those of OPONI, for:

dealing with complaints about any maladministration on the part of the HIU and the conduct of its officers;  note that any challenge to the outcome of an investigation will be made within the HIU in the first instance and ultimately through the courts, as is currently the case with OPONI; and disciplining HIU officers.
The HIU must establish a committee to deal with complaints and disciplinary matters, which will have the power to bring in outside persons to participate, in order to ensure independent and impartial procedures. 
Comment No. 26
As HIU investigators will be investigating  the most grave breaches of the criminal law, and as they will for that purpose, be invested with full police powers it is not acceptable that HIU should deal with matters of ‘maladministration’ or misconduct of its own investigators or other officers by any internal process.

It must simply be the case that OPONI must perform in regard to HIU the full suite of powers that it wields in respect of PSNI.

For the sake of public confidence in HIU and all its staff there should be no short cuts in regard to the public’s right to have full independent investigation by OPONI in any case involving HIU as in any case involving PSNI.

Inspection

Inspection of the HIU will be undertaken by the Criminal Justice Inspection Northern Ireland (CJINI).  The DOJ or the NIPB may also request inspectors from Her Majesty’s Inspectorate of Constabulary (HMIC) to inspect and report on the efficiency and effectiveness of the HIU.
Accommodation

The accommodation of the HIU will need to fulfil two key requirements:

To be accessible to victims and key stakeholders;  and
To meet the file storage and management requirements to be able to securely hold sensitive information.
In order to meet these requirements, it will be necessary for the HIU to operate on a split-site.  It is proposed that the HIU’s Headquarters will be located in Belfast, with the substantial and secure file storage and back-office facilities located on an existing justice campus.
Closing the HIU
The SHA states that the HIU should aim to complete its work within five years.  We do not intend to provide a specific closing date for the HIU in legislation.  Instead, there will be a power to close the HIU at a later date, once it has completed the work it has been tasked with.  It has not yet been agreed who this power will be granted to, but it is the working assumption of the DOJ that the Assembly will play a role in this decision.
Legacy Inquests 

In addition to a criminal investigation, suspicious deaths are also subject to inquest procedures culminating in a public hearing in the Coroner’s Court.  The SHA
 notes that recent domestic and European judgments have demonstrated that the legacy inquest process is not capable of progressing legacy coronial investigations within an acceptable timeframe and provides that the Executive will take appropriate steps to improve the way the legacy inquest function is conducted to comply with ECHR Article 2 requirements.
The Coroner has responsibility for a significant number of legacy inquest cases that will also fall within the remit of the HIU caseload and/or regarding which the HIU may have control of relevant information.  
It is proposed that the HIU, once established, would have a role in providing disclosure to the Coroner regarding the material transferred from PSNI and OPONI and to the material that it generates or otherwise possesses.  

Some of the more complex legacy inquest cases may require further lines of investigation to determine the full circumstances that led up to and caused the death of the deceased:   it is therefore proposed that the HIU have the remit to pursue particular lines of inquiry into legacy inquest deaths on behalf of the Coroner.  

To enable this to take place, the HIU Director and the Coroner may need to be able to engage on investigative and disclosure requirements for legacy inquests.
Equality considerations

As the legislation is being progressed through Parliament, the Impact Assessment for the Bill will be conducted by the NIO in accordance with national practice, with input from the DOJ and other relevant departments.  However, the DOJ is happy to take receipt of any views on any Section 75 considerations that stakeholders consider should be taken into account by the policy.

Annex A
Extract from the Stormont House Agreement 

The Stormont House Agreement sets out the detail of the areas of the work that fall to the DOJ to take forward:
Paragraph 30 – Legislation will establish a new independent body to take forward investigations into outstanding Troubles-related deaths; the Historical Investigations Unit (HIU).  The body will take forward outstanding cases from the HET process, and the legacy work of the Police Ombudsman for Northern Ireland (PONI). A report will be produced in each case.


Paragraph 31 – Processes dealing with the past should be victim-centred. Legacy inquests will continue as a separate process to the HIU.  Recent domestic and European judgements have demonstrated that the legacy inquest process is not providing access to a sufficiently effective investigation within an acceptable timeframe.  In light of this, the Executive will take appropriate steps to improve the way the legacy inquest function is conducted to comply with ECHR Article 2 requirements. 
Paragraph 32 – Appropriate governance arrangements will be put in place to ensure the operational independence of the two different elements of the work of the HIU.

Paragraph 33 – The HIU will have dedicated family support staff who will involve the next of kin from the beginning and provide them with expert advice and other necessary support throughout the process.

Paragraph 34 – The HIU will consider all cases in respect of which HET and PONI have not completed their work, including HET cases that have already been identified as requiring re-examination.  Families may apply to have other cases considered for criminal investigation by the HIU if there is new evidence that was not previously before the HET and is relevant to the identification and eventual prosecution of the perpetrator.

Paragraph 35 – As with existing criminal investigations, the decision to prosecute is a matter for the DPP and the HIU may consult his office on evidentiary issues in advance of submitting a file.

Paragraph 36 – When cases are transferred from HET and PONI, all relevant case files held by those existing bodies will be passed to the new body.  In respect of its criminal investigations, the HIU will have full policing powers.  In respect of the cases from PONI, the HIU will have equivalent powers to that body.

Paragraph 37 – The UK Government makes clear that it will make full disclosure to the HIU. In order to ensure that no individuals are put at risk, and that the Government’s duty to keep people safe and secure is upheld, Westminster legislation will provide for equivalent measures to those that currently apply to existing bodies so as to prevent any damaging onward disclosure of information by the HIU.

Paragraph 38 – HIU will be overseen by the Northern Ireland Policing Board.

Paragraph 39 – The necessary arrangements will be put in place to ensure the HIU has the full co-operation of all relevant Irish authorities, including disclosure of information and documentation.  This will include arrangements for co-operation between criminal investigation agencies in both jurisdictions and arrangements for obtaining evidence for use in court proceedings.  Where additional legislation is required, it will be brought forward by the Irish Government.

Paragraph 40 – In order to ensure expeditious investigations, the HIU should aim to complete its work within five years of its establishment.

� The Stormont House Implementation Group (SHIG) has been set up by the Executive parties to monitor and have oversight to the parts of the SHA that falls to the NI Executive to implement.  The five parties of the Executive are all represented.


� Paragraph 34 of SHA


� Paragraph 38 of SHA


� Paragraph 30 of SHA


� Paragraph 33 of SHA


� Paragraph 31 of SHA
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